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1 LOS ANGELES, CALIFORNIA 

2 WEDNESDAY, MARCH 14, 2001; 2:03 P.M. 

3 

4 GREGORY P. SARNA, M.D., 

5 having been first duly sworn, was 

6 examined and testified as follows: 

7 

8 EXAMINATION 

9 

10 BY MS. TANG: 

11 Q. Good afternoon. Will you please state 

12 your full name for the record. 

13 A. Gregory Paul Sarna. 

14 Q. And you are a medical doctor. Is that 

15 correct? 

16 A. Correct. 

17 Q. Dr. Sarna, my name is Angel Tang and I 

18 introduced myself to you briefly before the deposition 

19 started. I represent defendant Philip Morris 

20 Incorporated in this action, and just to give you some 

21 background and some sense as to what our purpose is 

22 here today, Richard Boeken filed this lawsuit against 

23 defendant Philip Morris Incorporated, a manufacturer 

24 of cigarettes, and in that lawsuit Mr. Boeken is 

25 alleging that his lung cancer was caused by his use of 
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1 cigarettes over the course of 40 years. 

2 Mr. Boeken has named you as a physician 

3 who has provided treatment to him for lung 

4 cancer-related illnesses and so what we are here to do 

5 today is to learn about facts that you may have which 

6 may be relevant to the case. Okay? 

7 A. Okay. 

8 Q. Before we start, may I have your Social 

9 Security number. 

10 A. [DELETED] 

11 Q. May I also have your date of birth. 

12 A. February 23, 1945. 

13 Q. Is this your current business address? 

14 A. Yes. 

15 Q. 8700 Beverly Boulevard. Is that correct? 

16 A. Yes. Cedars-Sinai Comprehensive Cancer 

17 Center, 8700 Beverly Boulevard, Los Angeles, 
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18 California 90048. 

19 Q. How long have you been located at this 

20 address? 

21 A. Roughly 10 years, nine months. 

22 Q. Have you been deposed before. Dr. Sarna? 

23 A. Yes. 

24 Q. On how many occasions? 

25 A. I don't know. Probably over a hundred. 
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1 Q. Over 100. So I won't ask you 

2 approximately when these depositions occurred. 

3 Did any of the cases in which you provided 

4 deposition testimony involve tobacco companies? 

5 A. No. 

6 Q. What was your role generally in these 

7 cases, if you can — 

8 A. Medical legal expert. 

9 Q. So I take it you are familiar with the 

10 deposition process. 

11 A. Yes, I am. 

12 Q. Aside from deposition testimony, have you 

13 provided testimony in court before? 

14 A. Yes, I have. 

15 Q. On how many occasions? 

16 A. Perhaps 15. 

17 Q. 15? 

18 A. Perhaps. 

19 Q. What was your role in these cases? 

20 A. Medical legal expert. 

21 Q. Again, in any of these cases were there 

22 tobacco companies involved? 

23 A. No. 

24 Q. Are you represented by an attorney today? 

25 A. No. 
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1 Q. Although you are familiar with the 

2 deposition process and with the process of providing 

3 trial testimony, I would like to go through the basic 

4 ground rules of deposition procedure for our record 

5 here today. Okay? 

6 A. That's fine. 

7 Q. You just took an oath to tell the truth. 

8 Do you understand that? 

9 A. Yes, I do. 

10 Q. Do you also understand that although we 

11 are gathered here in a conference room in your office, 

12 the testimony you provide today will have the same 

13 force and effect as if you were testifying in a court 

14 of law? 

15 A. Yes, I do. 

16 Q. And it's important for you to testify 

17 truthfully and accurately, so please make sure that 

18 you understand and hear my questions fully. If at any 

19 point during the deposition today my questions are 

20 incoherent or incomplete, please ask me to clarify. 

21 Okay? 

22 A. I will do so. 

23 Q. Thank you. 

24 In today's deposition what we are looking 

25 for is information that you might have which may be 
7 


http://legacy.library.ucsf J Sdur'tid/dfjttp§afjQO(/|Ofiifindustrydocuments. ucsf.edu/docs/kjhd0001 



Deposition of Gregory P. Sarna, M.D. 

1 relevant to this case. However, we ask that you do 

2 not guess at the answers if you don't remember. If 

3 you remember part of an answer, just provide that. If 

4 you do not recall, you can provide that as well. 

5 A. That's fine. I have the chart available 

6 so I will be able to answer with the chart to provide 

7 concrete evidence when appropriate. 

8 Q. Thank you. 

9 As you can see, we have a court reporter 

10 here today. That means two things for us. One is 

11 that only one person can speak at a time and the 

12 second rule is that we must provide audible and verbal 

13 response. In normal conversation we nod and use 

14 gestures, but in this situation we need to provide 

15 clear yeses or nos, audible answers. 

16 Is that okay? 

17 A. That's fine. Although I mumble. 

18 Q. Although you mumble. 

19 A. Mumble. 

20 MS. WEISS: It was a test. 

21 BY MS. TANG: 

22 Q. Fortunately we have a mumble reading court 

23 reporter. 

24 MS. WEISS: There we go. Give him license. 

25 BY MS. TANG: 

8 

Deposition of Gregory P. Sarna, M.D. 

1 Q. At the conclusion of this deposition, you 

2 will have the chance to make any additions and 

3 corrections to the deposition transcript. Do you 

4 understand that? 

5 A. Yes, I do. 

6 Q. Do you also understand that if any 

7 corrections or additions are made, we are able to 

8 comment on those at court in front of a jury? 

9 A. Yes. 

10 Q. If at any point during the deposition you 

11 need to take a break, please say so and we will take 

12 one. Okay? 

13 A. That's fine. 

14 Q. Is there any reason at all why you cannot 

15 provide truthful and accurate testimony today? 

16 A. There is no such reason. 

17 Q. Are you under any sort of medication that 

18 may affect your testimony here today? 

19 A. No. 

20 Q. Do you have any questions before we 

21 proceed? 

22 A. No. 

23 Q. Dr. Sarna, what have you done, if 

24 anything, to prepare for this deposition? 

25 A. I have looked through Mr. Boeken's chart. 
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1 Q. Anything else? 

2 A. I looked — reviewed the data on the 

3 relationship of tobacco smoke to — on tobacco smoking 

4 to adenocarcinoma of the lung. Reviewed some data. 

5 Q. Anything else? 

6 A. No. 

7 Q. When you say you reviewed Mr. Boeken's 

8 chart, is that the chart here at Cedars-Sinai related 
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9 to Mr. Boeken? 

10 A. Yes. 

11 Q. And you also stated that you reviewed data 

12 concerning the relationship between tobacco and 

13 adenocarcinoma. Is that right? 

14 A. Of the lung, yes. 

15 Q. Why did you conduct that review? 

16 A. I was aware that there was a suit going on 

17 and I was being deposed. I have never discussed this 

18 issue directly with Mr. Boeken to my recollection, but 

19 my assumption is that the issue — my assumption was 

20 that the issue involved or an issue involved is 

21 whether or not the tobacco that he smoked was — 

22 played a causative role in terms of his lung cancer. 

23 There have been evolving data in adenocarcinoma over 

24 time and I am aware that data from the 30s and 40s did 

25 not show such a clear relationship as more recent data 
10 
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1 and I wished to review that in case you asked 

2 questions in that regard. 

3 Q. What did you learn from the review of the 

4 more recent data? 

5 A. That smokers have a — male smokers have 

6 on the average a 20-fold increased risk of 

7 adenocarcinoma of the lung as compared to a nonsmoker. 

8 Q. Anything else? 

9 A. The article that I reviewed was a review 

10 article from the Journal of the National Cancer 

11 Institute in 1997. I can't quote you the name or the 

12 authors, although I can have someone bring that up if 

13 you like. That article did not break it down by 

14 number of pack years. My expectation is that someone 

15 with a lot of pack years would have an increased risk 

16 as compared to someone with few pack years and that 

17 the 20-fold increase in risk may be an underestimate 

18 for Mr. Boeken based upon that. 

19 Q. Aside from Mr. Boeken's chart and the data 

20 regarding the link between tobacco and adenocarcinoma 

21 of the lung, did you review any other materials prior 

22 to the deposition today? 

23 A. No. I did, however, pull a report that 

24 was not in the chart from an MRI that was done 

25 yesterday of the brain. I pulled that from the 
11 
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1 computer and appended it to the chart. It will be 

2 filed eventually, but it had not been filed. 

3 Q. What did that MRI reveal? 

4 A. He had a repeat MRI of the brain. It 

5 still showed multiple brain metastases in the 

6 cerebellum and the parenchyma of the supratentorial 

7 brain which would be above the brain stem. They were 

8 a little bit smaller than the prior MRI. There was 

9 not a lot of edema around them. The fact that they 

10 are smaller is good arguing that the radiation he's 

11 had is continuing to have some benefit. The fact that 

12 there are multiple both in the cerebellum and above 

13 mitigates against further radiation therapy in a 

14 focused fashion with a technique called stereotactic 

15 radio surgery which is something that I would have 

16 considered had he had only one or two lesions left. 

17 Q. Mitigates against further — 
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18 A. Focus radiation with the technique 

19 so-called stereotactic radio surgery. 

20 Q. Why is that? 

21 A. Stereotactic radio surgery is a technique 

22 where you can add radiation in a very focused fashion 

23 to a lesion and spare the surrounding brain. It is 

24 done in a computer directed fashion. Similar program 

25 is called gamma knife. We do stereotactic radio 
12 

Deposition of Gregory P. Sarna, M.D. 

1 surgery here. Others do gamma knife. There is no 

2 real difference between the two. 

3 One wears a halo apparatus which is 

4 attached to the skull. One has a computer-generated 

5 radiation that is directed by this and it can treat 

6 lesions without doing a lot of damage to surrounding 

7 brain. 

8 Q. Okay. 

9 A. If there were just one such lesion or two 

10 such lesions, it would be worthwhile to do that. When 

11 they are myriads of lesions, it's not worthwhile 

12 because you are basically just irradiating the entire 

13 brain again. So the value of the that is when you 

14 have to focus that — because you have already 

15 irradiated the brain once, you don't want to do a lot 

16 of damage with more general radiation. You want a 

17 very focused approach. But that's if there are one or 

18 two lesions, maybe three lesions, may be something we 

19 could do but not in this circumstance. 

20 Q. How many does he have? 

21 A. I have a report of the lesion which says 

22 multiple. I don't have the actual film so I can't 

23 answer that. But my recollection would be that there 

24 would be eight to 10 or more. 

25 Q. This MRI was taken this week you said? 

13 
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1 A. The date was March 13, which would have 

2 been yesterday. 

3 Q. And the MRI right prior to that occurred 

4 on what day? 

5 A. The comparison MRI that this showed 

6 improvement over was dated January 26 and I presume 

7 that was the comparison. In looking at the chart, 

8 that would be the most recent one that was filed. I 

9 don't recall there being one between January 26 and 

10 now, but let me look at the chart. I don't see 

11 evidence of an MRI in between the January 26 one and 

12 the one from yesterday. 

13 Q. So Mr. Boeken is not currently receiving 

14 radiation to his brain — 

15 A. Correct. 

16 Q. — for the multiple lesions. 

17 We just covered three items that you 

18 reviewed prior to today's deposition. Are there any 

19 other documents that you reviewed? 

20 A. No. 

21 Q. Did you speak with anyone prior to this 

22 deposition? 

23 A. Dr. Strouse was deposed. I saw him and he 

24 asked me whether I had been finished and I told him I 

25 hadn't started. I asked him how his deposition went. 
14 
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1 He said he wasn't quite sure why you deposed him, but 

2 it went all right. 

3 Q. Anything else take place during this 

4 conversation? 

5 A. That's all. 

6 Q. Did you speak with anyone else prior to 

7 the deposition for the purpose of preparing? 

8 A. No. 

9 Q. Have you spoken with Mr. Boeken about this 

10 deposition? 

11 A. No. 

12 Q. Have you — 

13 A. I may have mentioned that I am — I don't 

14 know whether I mentioned that I am going to be deposed 

15 or not. I'm not sure whether I mentioned that. I 

16 don't think I did, but I could be wrong. 

17 Q. And if you did mention the fact you were 

18 going to be deposed today, would that conversation 

19 have taken place during a medical consultation? 

20 A. Regular medical — 

21 MS. WEISS: Objection. Calls for speculation 

22 because he says he doesn't — getting very speculative 

23 here. Form of the question. 

24 THE WITNESS: Okay. That's what it would have 

25 been, but to my recollection I haven't. 

15 
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1 BY MS. TANG: 

2 Q. So there wasn't a phone call or — 

3 A. No. 

4 Q. Have you spoken with Mr. Boeken's 

5 attorneys regarding this deposition? 

6 A. I spoke with Dina Weiss and asked whether 

7 she was informed about the deposition and she said she 

8 was. 

9 Q. When did this conversation take place? 

10 A. Initially I was called probably 10 days to 

11 two weeks ago and asked to have a deposition the 

12 following day, which was not feasible. 

13 Q. Right. That was from — 

14 A. And after that, one was tentatively 

15 scheduled and at that time I believe I spoke with Dina 

16 Weiss. I believe she called to see medically how 

17 Mr. Boeken was doing. 

18 Q. So Ms. Weiss contacted you. 

19 A. That's my recollection. I did not call 

20 her. 

21 Q. Do you recall what was said during this 

22 conversation regarding the deposition? 

23 A. I don't think much was said in substance 

24 other than I am going to be deposed. I may have said 

25 something like I'm not sure since I am — I said I am 
16 
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1 not sure since I am not an expert witness and I'm not 

2 sure why four hours would be necessary since I am not 

3 an expert witness and I think she said something like 

4 they may ask a lot of questions. 

5 Q. Anything else that — 

6 A. That's all that I recall. 

7 Q. Did she give you any advice as to what to 

8 say during the deposition today? 
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9 A. No. I think I mentioned that I had been 

10 deposed before and was familiar with depositions, did 

11 not expect it would cause a great hardship. 

12 Q. Did you speak with any other of 

13 Mr. Boeken's attorneys? 

14 A. No. 

15 Q. You mentioned you spoke with Dr. Strouse. 

16 Did you speak with any other colleagues? 

17 A. No. 

18 Q. Any of Mr. Boeken's family members? 

19 A. About this issue? 

20 Q. Yes. 

21 A. No. 

22 Q. Did you review — read or review your 

23 declaration that you submitted in this case prior to 

24 the deposition today? 

25 A. No. 

17 

Deposition of Gregory P. Sarna, M.D. 

1 Let me expand upon my previous answer now 

2 that I am thinking more. I do recall asking Dina 

3 Weiss whether or not I would be reimbursed for my time 

4 and that would be a medical legal rate, and I also 

5 mentioned the expectation that if you were reserving 

6 four hours of my time, I would be paid for four hours 

7 whether or not the four hours was taken. 

8 Q. Yes. That is our understanding as well. 

9 Have you reviewed any deposition 

10 transcripts provided in this case? 

11 A. I have had no transcripts for review. 

12 Q. When did you first learn of this lawsuit? 

13 A. Sometimes in January I was aware that 

14 records were being requested for legal purposes. I 

15 was not told at that time, nor did I ask anyone at 

16 that time, what the issue was. It was not clear to me 

17 whether it was a failure to diagnose or a causation 

18 issue or an inappropriate treatment. All I knew is 

19 that there was records reviewed for purposes of 

20 possible litigation. When I at a later point found 

21 out the suit was versus Philip Morris and I then 

22 presumed it was an issue in terms of etiology, I don't 

23 recall. 

24 Q. Do you recall when the first time — do 

25 you recall whether Mr. Boeken ever mentioned this 
18 
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1 lawsuit to you? 

2 A. To my recollection he has not mentioned it 

3 to me and that my first information was being called 

4 from either Dina Weiss or another lawyer to see how he 

5 was doing medically. He may have told me before that 

6 that his lawyers would be calling me and it's okay to 

7 talk to them. I recall having a conversation in 

8 getting an okay with him at some point, but whether he 

9 raised the issue prior to my getting a call or whether 

10 I got a call and raised that issue prior to discussing 

11 it, I can't recall. 

12 Q. Can you recall approximately when your 

13 first conversation with Mr. Boeken's attorneys took 

14 place? 

15 A. Recall it? No. I could probably give an 

16 estimate, but I can't recall it. 

17 Q. Can you provide an estimate, please. 
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18 A. My estimate would be sometime in late 

19 summer or early fall of year 2000, but that is an 

20 estimate. Which is not a lot better than a guess. 

21 But I understand the difference between an estimate 

22 and a guess. 

23 Q. Okay. During the first conversation, to 

24 the extent you can recall, you have testified that 

25 representatives from Mr. Boeken's law firm called you 
19 
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1 to inquire about Mr. Boeken's current medical 

2 condition or medical condition at that point. 

3 Correct? 

4 A. I have had a series of conversations at 

5 intervals where I have been called for updates, asked 

6 how he's doing, asked for estimates on survivorship. 

7 Q. Do you recall anything more specific about 

8 those conversations? 

9 A. Generally they have tended to occur when 

10 problems have occurred. When he was diagnosed as 

11 having metastatic disease to the bone. When he was 

12 diagnosed as having metastatic disease to the brain. 

13 When his symptoms occurred — increased after 

14 radiation was given. Those types of landmarks stick 

15 in my mind as reasons for calls, but there were 

16 probably also calls just for periodic updates, and how 

17 many calls, I don't know. My guess would be four or 

18 five conversations, but that's a guess, or perhaps an 

19 estimate. 

20 Q. So you estimate about four or five 

21 conversations took place between the late summer, 

22 early fall? 

23 A. Yes. Might be as many as 10, but 

24 certainly more than two or three. 

25 Q. Aside from discussions regarding 
20 
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1 Mr. Boeken's medical condition or decline in his 

2 medical condition, were there any other topics 

3 discussed? For instance, the relation of Mr. Boeken's 

4 medical condition to his current litigation. 

5 A. To my knowledge, I was never asked for an 

6 expert opinion as to the role of tobacco or any other 

7 factor in terms of causing his disease. 

8 Q. In November of the year 2000 you provided 

9 a declaration in support of a Section 36 motion. Is 

10 that correct? 

11 MS. WEISS: Well, objection. It may be vague 

12 and ambiguous to Dr. Sarna what a Section 36 motion 

13 is. Maybe you should say it in more layman terms. 

14 BY MS. TANG: 

15 Q. A Section 36 motion is a motion for trial 

16 preference, preferential trial treatment. And it's 

17 based upon medical documentation that states there is 

18 a — I don't remember the exact terms. Let me look it 

19 up — 

20 MS. WEISS: It is a motion to specially set for 

21 trial based on the medical condition of the plaintiff. 

22 BY MS. TANG: 

23 Q. A substantial medical doubt of his 

24 surviving, the plaintiff's survival beyond six months. 

25 A. In August of year 2000 the patient showed 
21 
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1 evidence of metastatic disease and my recollection is 

2 that at some time after that point in time, there was 

3 a discussion regarding his survival and I indicated 

4 that his survival was limited because he had 

5 metastatic disease despite adjuvant chemotherapy. 

6 I recall filling out a declaration 

7 regarding that issue, but I don't recall the specific 

8 date and I have not reviewed that declaration, as I 

9 mentioned earlier. 

10 MS. TANG: I will introduce as Exhibit 1 

11 Dr. Sarna's declaration. And it's attached to the 

12 motion filed on behalf of Mr. Boeken by his attorneys. 

13 (Deposition Exhibit 1 was marked for 

14 identification.) 

15 BY MS. TANG: 

16 Q. Have you had a chance to review the 

17 document in front of you? 

18 A. Yes, I have. 

19 Q. Do you recognize this document? 

20 A. Yes, I do. 

21 Q. What is it? 

22 A. It is a declaration dated November 9, year 

23 2000, states that I am a medical doctor and my 

24 qualifications. That I am the treating physician of 

25 Richard Boeken. That I treated him for approximately 
22 
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1 12 months at that time. That he was diagnosed with 

2 Stage III adenocarcinoma of the lung in October of 

3 1999 and that in August of 2000 he had documentation 

4 of spread to his bones, particularly specifically the 

5 L3 and L4 area of his spine. And that at that time 

6 there was, quote, substantial medical doubt, unquote, 

7 for his survival beyond six months. 

8 Q. Thank you. Is that your signature in the 

9 middle of the page. Dr. Sarna? 

10 A. It appears to be, yes. 

11 Q. Did you write this declaration? 

12 A. My recollection is that either Ms. Weiss 

13 or the legal office drafted something which I altered, 

14 changed and added to the final declaration. 

15 Q. I would like to focus your attention to 

16 Paragraph 3. The first sentence reads, "Richard 

17 Boeken was diagnosed with stage IIIA adenocarcinoma of 

18 the lung (the right upper lobe) in October of 1999." 

19 Is that correct? 

20 A. That's what it says, yes. 

21 Q. What did you base that statement on? 

22 A. I have in the chart a pathology report 

23 dated October 27, 1999 as the date that the specimen 

24 was received. That pathology reports that there was a 

25 resection of a tumor from the right upper lobe which 
23 
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1 was a papillary adenocarcinoma of the lung. It 

2 indicates that four of five nodes show metastatic 

3 adenocarcinoma in the lobar region and that two of 

4 three paratracheal nodes showed adenocarcinoma. 

5 Based upon that the patient would have at 

6 least Stage IIIA adenocarcinoma of the lung. I say at 

7 least in the sense had there been evidence of spread 

8 to liver, brain, bone or other distant organs in 


http://legacy.library.ucsf J Sdur'tid/dfjttp§afjQO)/|Ofiifindustrydocuments. ucsf.edu/docs/kjhd0001 



9 addition to this, the patient would have been Stage 

10 IV. 

11 At that time the patient had a CAT scan, 

12 bone scan, physical exam and other studies I think 

13 including a PET scan which did not show spread beyond 

14 the chest and thus his stage was IIIA. 

15 Q. The pathology report that you just 

16 referred to dated October 27 — 

17 A. That was the date the specimen was 

18 received, it was collected. The date that the 

19 pathology report was finalized was November 1. 

20 Q. Who is the author of that pathology 

21 report? 

22 A. Dr. Steven Geller. 

23 MS. TANG: I would like to introduce this as 

24 Exhibit 2. 

25 (Deposition Exhibit 2 was marked for 
24 
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1 identification.) 

2 BY MS. TANG: 

3 Q. I would like for you to tell me if that is 

4 the pathology report that you are referring to. 

5 A. It is a different printout of the same 

6 pathology report. 

7 Q. Thank you. 

8 Then the last sentence of paragraph three 

9 reads, "The prognosis for Richard Boeken is poor." Is 

10 that correct? 

11 A. Yes. 

12 Q. When you say the prognosis for Richard 

13 Boeken is poor, what do you mean by that, or what did 

14 you mean by that? 

15 A. When one has metastatic disease to the 

16 bone, the disease is incurable. He will die of his 

17 disease, if he doesn't die of something else sooner. 

18 And that normally would be in a matter of months to a 

19 year or more, but would not normally be three, four or 

20 five years. If you take someone who has newly 

21 diagnosed metastatic carcinoma of the lung, nonsmall 

22 cell type, which includes adenocarcinoma, 

23 adenocarcinoma will be equivalent to the other type of 

24 nonsmall cell, who never has adjuvant chemotherapy, a 

25 median survival from that point on without treatment 
25 
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1 would probably be less than six months. 

2 And a median survival with treatment would 

3 be perhaps 10 months to a year, and the percentage of 

4 people who are alive at two years would be perhaps 25 

5 percent. And the percentage of people alive at five 

6 years would be close to zero. 

7 In someone who has had and failed 

8 previously adjuvant chemotherapy that Mr. Boeken has, 

9 the expectation would be poor because the disease has 

10 come back despite treatment. Although one can refine 

11 it to some degree by looking at the disease-free 

12 interval. That is, someone who recurs with disease 

13 three to four years after treatment will on the 

14 average do much better than someone who recurs with 

15 disease only a few months after treatment, as 

16 Mr. Boeken did. 

17 Based upon all of that data, I think any 
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18 reasonable person would say his prognosis was poor. 

19 Q. Thank you. 

20 We will move on to Paragraph 4, please. 

21 That states, "There is substantial medical doubt for 

22 Richard Boeken's survival beyond six months." 

23 A. Certainly it is possible that he could 

24 survive beyond six months, and from November 9, 2000 

25 six months would be May 9. I am not saying he can't 
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1 live until May 9 or beyond. But based upon the data 

2 which I have previously — or at least the figures 

3 which I previously quoted, there would be substantial 

4 doubt for his survival beyond six months. 

5 Q. Okay. 

6 A. The term substantial doubt does not 

7 indicate a percentage, only that it was substantial. 

8 Q. I take it your opinion has not changed 

9 since the time this declaration was drafted. 

10 A. Certainly it is clear that he has not 

11 already died, to state something that is obvious. So 

12 that has refined the opinion. It is also true that he 

13 has developed brain metastases which have not 

14 disappeared with radiation therapy, which is a serious 

15 event. It is difficult to know on the individual 

16 basis how anyone will do. 

17 At this point in time one would expect his 

18 survival to be a matter of months rather than years. 

19 I am encouraged that his last MRI showed some 

20 improvement. I am discouraged that there are still 

21 multiple lesions and I am discouraged that he requires 

22 steroids in substantial doses because the symptoms 

23 flared when he was tapered off the Decadron after 

24 radiation. So I think by any criteria, his prognosis 

25 is poor and the likelihood is that he won't be here in 
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1 the year 2002. 

2 Q. Have you been retained or hired by any 

3 party to provide expert testimony in this case at 

4 trial? 

5 A. No. 

6 Q. Have you been hired by any party to 

7 provide medical consultation in this case aside from 

8 that declaration that we just covered a moment ago? 

9 A. No. 

10 Q. Do you anticipate being hired by any party 

11 or retained to provide expert testimony at trial? 

12 MS. WEISS: Objection. Calls for speculation. 

13 BY MS. TANG: 

14 Q. You can answer the question. 

15 A. I have had no — I have had no information 

16 from either Mr. Boeken or his legal team that they 

17 have any interest in hiring me. His legal team does 

18 know that I do medical legal consultation. 

19 Q. Are you aware that you have been named by 

20 Mr. Boeken as a trial witness in this case? 

21 A. No. 

22 Q. Dr. Sarna, I would like spend a little bit 

23 on your background. Where did you attend college? 

24 A. University of California Berkeley is where 

25 I graduated. I also spent one semester at UCLA before 
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1 transferring to UC Berkeley. 

2 Q. What degree did you obtain from UC 

3 Berkeley? 

4 A. A Bachelor of Arts. 

5 Q. A Bachelor of Arts? 

6 A. Yes. 

7 Q. In what field? 

8 A. My major was zoology; my minor was 

9 mathematics. 

10 Q. Where did you attend medical school? 

11 A. UCLA. 

12 Q. What years did you attend medical school? 

13 A. 1966 through 1970. 

14 Q. I'm sorry, I didn't ask you about the 

15 years you attended undergraduate. 

16 A. 1962 through 1966. 

17 Q. And you obtained an M.D. from medical 

18 school. Is that correct? 

19 A. That is correct. 

20 Q. What did you do upon graduation from 

21 medical school at UCLA? 

22 A. I entered an internal medicine internship 

23 at UCLA. 

24 Q. During what years? 

25 A. That would have been 1970 through '71. 
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1 Q. Did you have an internship specialty? 

2 A. It was internal medicine. 

3 Q. What did you do after your one year 

4 internship in internal medicine at UCLA? 

5 A. I took a year of residency of internal 

6 medicine at UCLA. 

7 Q. And after that residency? 

8 A. I took a fellowship at the National Cancer 

9 Institute. I was what was called a staff associate. 

10 The majority of my time was spent in research 

11 laboratory. Three months of my time were spent 

12 clinically on the wards. And that total time spent 

13 there was two years. 

14 Q. And that took place between '72 and '74? 

15 A. Correct. 

16 Q. Then National Cancer Institute is located 

17 where? 

18 A. Bethesda, Maryland. 

19 Q. What did you upon completion of your 

20 fellowship? 

21 A. I returned to UCLA and took a year of 

22 medical oncology/hematology fellowship. 

23 Q. This is 1974 through '75? 

24 A. Yes. 

25 Q. What did you do after your one-year 
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1 residency at UCLA? 

2 A. I joined the faculty of UCLA in the 

3 department of medicine, the division of 

4 hematology/oncology as an assistant profiter. 

5 Q. In what field did you say? 

6 A. Hematology — department of medicine, 

7 division of hematology/oncology. I was an assistant 

8 professor at that time. 
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9 Q. That was between what year and what year? 

10 A. I came on in 1975. I stayed at UCLA for 

11 15 years, rising to the rank of full professor. 

12 Leaving in June of 1990 to come here to the 

13 Cedars-Sinai Comprehensive Cancer Center. And I have 

14 been here since June of 1990. 

15 Q. Were you practicing while you were an 

16 assistant professor at UCLA? 

17 A. During my entire term at UCLA I took care 

18 of patients. It was not a private practice. It was a 

19 practice as an employee of the university. Certainly 

20 I had direct responsibility for patient care and I had 

21 patients who recognized me as their physician and 

22 would call me on the weekends or the middle of the 

23 night. So by those criteria, yes. 

24 Q. Are you Board certified? 

25 A. I am Board certified in internal medicine 
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1 and in medical oncology. 

2 Q. When did you become Board certified? 

3 A. I don't know whether you have my CV and 

4 I'm not sure that I can recall accurately, but my 

5 recollection is that my internal medicine would have 

6 been 1972 and medical oncology 1973, or it could have 

7 been '73 and '74. 

8 Q. Are you licensed to practice medicine in 

9 California? 

10 A. I am. 

11 Q. In what year did you become licensed to 

12 practice in California? 

13 A. Probably 1971. Perhaps I can tell you 

14 more precisely. 

15 Q. I have 1971. 

16 A. Okay. 

17 MS. WEISS: Did you say four or one? 

18 MS. TANG: One. 

19 Q. Have you obtained any other advanced 

20 degrees besides your M.D.? 

21 A. No. 

22 Q. And you have taught medical students as 

23 you testified earlier. What subjects did you teach? 

24 What course? In what where? 

25 A. My teaching is not in a setting of a 
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1 specific course, but teaching is in terms of lectures 

2 and in terms of people who are rotating through either 

3 a consult service or OR service and the field would be 

4 medical oncology. While I was at UCLA I'm sure there 

5 were times I would cross over to hematology, but 

6 generally that would be the exception. There may have 

7 been times when I would deal with medical students on 

8 a physical exam basis or general medicine basis 

9 separate, but that would have been quite unusual. 

10 Probably it occurred, though. 

11 Q. Is your primary area of specialty medical 

12 oncology as opposed to hematology? 

13 A. Correct. 

14 Q. What hospitals are you affiliated with 

15 aside from Cedars-Sinai? 

16 A. Currently, none. While I am a clinical 

17 professor at UCLA, I do not maintain staff privileges 
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18 at UCLA Hospital. My only staff privileges are at 

19 Cedars. 

20 Q. You just mentioned you are Board certified 

21 in medical oncology. Just to make sure I have the 

22 terminology correct, that makes you a medical 

23 oncologist. Is that right? 

24 A. Yes. 

25 Q. Can you explain for me what a medical 
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1 oncologist does. 

2 A. A medical oncologist treats malignancy. 

3 Generally he would be the captain of the ship. He 

4 would not do surgery. He would refer for surgery. He 

5 would not administer radiation. He would refer for 

6 radiation. But he may organize whether surgery or 

7 radiation is appropriate and refer for that. He or 

8 she may give chemotherapy. He or she may deal with 

9 complications of the disease, whether they be 

10 infection or pain or whole variety of other 

11 complications. 

12 Q. Do you refer patients for chemotherapy 

13 treatment or do you as a medical oncologist administer 

14 the chemotherapy treatment? You say you refer for 

15 surgery and radiation — 

16 A. Right. No. I would organize and oversee 

17 and prescribe chemotherapy. I would not normally 

18 refer for chemotherapy. I don't tend to treat acute 

19 leukemia. If I saw a patient with acute leukemia, I 

20 might refer that patient to someone else. But with 

21 that exception, generally I would not refer out, but 

22 would do it myself. 

23 Q. So people see medical oncologists for 

24 treatment of cancer? 

25 A. That would be correct. Or for 
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1 consultation as to how it should be treated. And also 

2 for follow-up of the cancer patient. 

3 Q. As a medical oncologist do you have an 

4 opinion about the health effects of smoking? 

5 A. Yes. 

6 Q. What is that opinion? 

7 A. It is greatly deleterious. 

8 Q. How so? 

9 A. On the average a long-time smoker will 

10 live 15 years less than a nonsmoker. There is 

11 increased risk of death and morbidity from a variety 

12 of conditions. Cancer is my area and perhaps 30 

13 percent of cancers are related to smoking. Or at 

14 least 30 percent of cancer deaths are related to 

15 smoking. Lung cancer, of course, head and neck 

16 cancer, pancreatic cancer, renal cancer, bladder 

17 cancer, the recent data on colorectal cancer. 

18 Q. Colorectal? 

19 A. Yes. 

20 Q. Is that cancer of — 

21 A. Colon or the rectum. All of these are 

22 related to smoking and not surprisingly lung cancer 

23 the most dramatic since tobacco smoke is inhaled and 

24 bathes the surface of the lung or the alveoli of the 

25 lung directly. 
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1 In addition, cardiovascular disease, heart 

2 attacks, strokes, peripheral vascular disease is 

3 increased. I expect without tobacco people would 

4 still die. Nobody lives forever, but they would live 

5 longer and they would not have the morbidity and early 

6 mortality that is caused by tobacco. 

7 Q. How long have you been of your opinion 

8 that tobacco is greatly deleterious? 

9 A. Deleterious. 

10 MS. WEISS: I would like to make a comment on 

11 the record, reminder that Dr. Sarna has not been 

12 called as an expert for expert opinions in this case. 

13 I want to put a caveat in there. 

14 MS. TANG: Okay. 

15 MS. WEISS: An objection. In fact, you are 

16 trying to pry out expert opinions. 

17 THE WITNESS: I think when we went to medical 

18 school we knew of the relationship between cigarette 

19 smoking and cancer. And I believe at that time there 

20 was relationship known between cardiovascular disease 

21 and stroke and cancer, although I can't be sure. 

22 Over the years there have been more data 

23 more specifically which has refined it. If you had 

24 asked me two years ago about colon cancer, I would say 

25 the data are limited and not necessarily convincing. 
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1 Now I think the data are more convincing. So to some 

2 degree it's been an issue, an evolution. 

3 But the basic issue about harmful effects 

4 of tobacco were known for some time. The Surgeon 

5 General report, I believe, was in the 60s. And that 

6 at that point had reviewed sufficient data to show 

7 harmful effect of tobacco. 

8 BY MS. TANG: 

9 Q. Is it safe to say that your opinions about 

10 the health risks of smoking are integrated into the 

11 advice and counsel that you provide your patients? 

12 MS. WEISS: Well, objection. Vague and 

13 ambiguous. I think form of the question. 

14 THE WITNESS: Under some circumstances I deal 

15 with some issues of cancer prevention and in those 

16 circumstances avoiding tobacco both actively and 

17 passively plays a role and is discussed. That's not 

18 discussed with all patients. If I have a patient who 

19 is dying of melanoma metastatic to the brain, there is 

20 little point in talking to him about how to prevent 

21 lung cancer. 

22 I would not normally have that type of 

23 conversation. Since I am dealing with patients who 

24 already have cancer, it often is dealing with some — 

25 with a situation after the fact. So do I have a long 
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1 conversation about the risks of tobacco with most of 

2 my patients? No. Is it appropriate for some of my 

3 patients? Yes. Certainly there are patients who I 

4 expect to be cured of one cancer who have smoking 

5 problems and I try to deal with them and inform them. 

6 Hopefully they can stop smoking. 

7 BY MS. TANG: 

8 Q. Did you ever have any discussions with 
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9 Mr. Boeken about the health risks of smoking? 

10 A. Not that I recall. 

11 Q. Have you ever performed research or 

12 conducted studies into the health effects of smoking? 

13 MS. WEISS: Same objection for the record that 

14 we are not calling Dr. Sarna as an expert in this area 

15 per se, so you are calling for expert opinion that we 

16 are not designating him for. 

17 THE WITNESS: I have done research on the 

18 treatment of lung cancer which is related to smoking 

19 from the point of view cause and effect, but I have 

20 not done research from the point of view of tobacco 

21 directly. 

22 BY MS. TANG: 

23 Q. Thank you. 

24 Is it your general practice to inquire 

25 into the smoking habits of your patients during your 
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1 initial consultation with them? 

2 A. Part of a history and physical would 

3 involve what we call a social history and routinely we 

4 would have data as to smoking. Usually I ask the 

5 question. Sometimes the people have filled out a 

6 questionnaire or it is clear from previous histories 

7 what the answer to that is and I may under those 

8 circumstances opt not to reask a question which has 

9 already been asked and answered. 

10 Q. What sorts of questions or what type of 

11 data is collected? 

12 A. If I am asking reasonably complete data, I 

13 don't just ask are you a smoker. I ask, are you 

14 currently smoking? Have you ever been a smoker? If 

15 you were a smoker, when did you stop? And how much 

16 did you smoke? Under some circumstances I may ask 

17 about passive smoke exposure. 

18 Q. I'm sorry, you may ask about what? 

19 A. Passive smoke exposure. There is some 

20 circumstances when people have a malignancy which may 

21 be related to smoking or have a malignancy that is 

22 poorly characterized and I am considering that it 

23 might be one that is related to smoking and I may be 

24 interested in not only whether the patient was a 

25 smoker, but whether the patient has had heavy tobacco 
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1 exposure passively. 

2 Q. In your experience is it generally 

3 accepted among physicians that patients should be 

4 counseled against smoking? 

5 MS. WEISS: Objection. Calls for speculation 

6 what other physicians do or did not do. 

7 THE WITNESS: I think it's generally understood 

8 that smoking is a cause of morbidity and mortality and 

9 that it is better not to smoke. I think most general 

10 practitioners, family practitioners and internists 

11 when dealing with an otherwise healthy smoker would 

12 deal with that issue. I think many people in 

13 subspecialties would defer to the internist for that 

14 issue. 

15 I think in my particular role it may 

16 determine upon the situation. If I am treating 

17 someone who has three months to live because of brain 
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18 metastases and they have difficulty stopping smoking, 

19 I have no reason to have them undergo the difficulties 

20 of withdrawal from tobacco in addition to their 

21 disease and the treatment. Under those circumstances 

22 if they asked is it necessary that I stop smoking, I 

23 might counsel smoking is not good for your health but 

24 given the circumstance, if you need to smoke, we 

25 understand it. Under those circumstances I might not 

40 

Deposition of Gregory P. Sarna, M.D. 

1 counsel a patient. 

2 If I have someone who is otherwise 

3 healthy, has the potential to live a long time and has 

4 smoking, I may counsel the patient and leave it to 

5 their internist/family practitioner to deal with the 

6 specifics or not. 

7 BY MS. TANG: 

8 Q. When did Mr. Boeken first become a patient 

9 of yours? 

10 In the meantime we like to introduce this 

11 as Exhibit 3. 

12 (Deposition Exhibit 3 was marked for 

13 identification.) 

14 BY MS. TANG: 

15 Q. This is the consultation report that I 

16 believe you are looking at there. 

17 A. I performed an initial consultation on him 

18 on December 14, 1999. 

19 Q. Do you know how Mr. Boeken came about 

20 selecting you as his physician? 

21 A. I can speculate, but I don't know. My 

22 speculation is that Dr. Memsic suggested that he see 

23 me. Dr. Memsic I do not believe was his physician, 

24 but I believe was his wife's physician, and I did send 

25 a copy to her as well as Dr. McKenna as a referring 

41 

Deposition of Gregory P. Sarna, M.D. 

1 physician and I do not believe that Dr. McKenna 

2 referred the patient to me. Although I may be wrong. 

3 Q. Had you ever met or spoken with Mr. Boeken 

4 prior to the date of his first visit? 

5 A. No. 

6 Q. What type of treatment was Mr. Boeken 

7 seeking from you? 

8 A. He came in at that point for an opinion 

9 rather than for treatment, and his opinion — the 

10 opinion was how his disease should be treated. 

11 Q. When you say disease, what disease are you 

12 referring to specifically? 

13 A. His lung cancer. His adenocarcinoma of 

14 the right lung. 

15 (Brief telephonic interruption.) 

16 BY MS. TANG: 

17 Q. Dr. Sarna, you just stated that Mr. Boeken 

18 was seeking an opinion as to how to treat his lung 

19 cancer, which had been diagnosed as adenocarcinoma of 

20 the right lung. Is that right? 

21 A. Yes. 

22 Q. Do you know who made this diagnosis? 

23 A. The surgery to yield the diagnosis was 

24 performed by Dr. McKenna and the pathology report, in 

25 which diagnosis was made, was by Dr. Geller. 
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1 Q. Had Mr. Boeken already received treatment 

2 for his lung cancer prior to his visit to you? 

3 A. No. He had had a surgical procedure with 

4 a resection — well, yes and no. He had a resection 

5 of his right upper lobe tumor and he had a resection 

6 of lymph nodes so he had had surgical therapy. He had 

7 not had radiation or chemotherapy. So he had had part 

8 of the treatment. 

9 Q. I believe that there is some references in 

10 your notes, and I might be able to pull them out, but 

11 let me see if you can remember this. Do you recall 

12 whether Mr. Boeken received his first two cycles of 

13 chemotherapy at another facility? 

14 A. Yes. It seems to me that I saw him for 

15 his opinion and then he went elsewhere to start 

16 treatment and then he came back to me afterwards. At 

17 the time I initially saw him he had not been treated 

18 and that would have been again December 14th, but he 

19 was treated on December 16th and January 10th by a 

20 medical oncologist and Tower Hematology Oncology 

21 Group, I don't remember which one, and that he elected 

22 to change to my care. 

23 Q. Do you recall if that was Dr. Heifetz? 

24 A. I don't recall. 

25 Q. Did Mr. Boeken ever tell you why he 
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1 transferred his care to you. Dr. Sarna, after he 

2 initiated his chemotherapy treatment at Tower 

3 Hematology? 

4 A. I don't recall his answer, if he did. I 

5 don't recall. And although I have his chart, I don't 

6 have all the volumes of his chart so I cannot tell you 

7 from the records I have in front of me whether I noted 

8 that when he returned to my care. 

9 Q. Let me just show you this. This is a 

10 consultation report. I am going to ask you if you 

11 recognize this. I would like to introduce this as 

12 Exhibit 3. 

13 I just wanted you to have it in front of 

14 you for reference. 

15 A. Yes. But you have attached to it a letter 

16 to Dr. McKenna which is separate than the 

17 consultation. 

18 Q. That's not supposed to be there. Thank 

19 you for pointing that out. 

20 You stated that on December 14, 1999 you 

21 performed a consultation or conducted a consultation 

22 with Mr. Boeken to determine whether chemotherapy or 

23 whether — how he wanted to proceed with treatment for 

24 his adenocarcinoma. Is that right? 

25 A. I gave him a recommendation as to how I 
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1 thought he should proceed. 

2 Q. Do you recall how long this consultation 

3 was? 

4 A. Do I recall it? No. Typically it would 

5 have been at least an hour, perhaps an hour and a half 

6 face-to-face time. But I have no recollection. 

7 Q. Where did this consultation occur, if you 

8 can recall? 
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9 A. It would have occurred in exam room three 

10 or four, I expect, of our exam area. 

11 Q. Do you recall whether anyone else was 

12 there during this consultation? 

13 A. I don't recall, but it would be typical to 

14 Eileen Brown, who was my nurse, to have been around. 

15 Whether she was in at that time for some or all of 

16 that consultation, I don't know. 

17 Q. Is it your normal practice to conduct a 

18 consultation during your first visit with the patient? 

19 A. Normally a first visit would be for the 

20 purpose of consultation. 

21 Q. Can you describe for me generally what 

22 occurs at an initial consultation. 

23 A. The general answer would be patient 

24 comes — usually hand carries records. Sometimes does 

25 not hand carry records. If the patient does not hand 
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1 carry records, usually we have something that we have 

2 received by fax, by mail, by some other mechanism. 

3 Sometimes we have no records. 

4 Assuming there are records to review, I 

5 generally review them before I see the patient. This 

6 would involve looking at dictated notes or handwritten 

7 notes. This would involve looking at pathology 

8 slides. X-ray scans, et cetera. Sometimes it would 

9 involve getting additional records, setting in motion 

10 phone calls to have things faxed to me or going to the 

11 computer to get records that are available. 

12 Having reviewed those records, I would 

13 then meet with the patient. I would usually take a 

14 full history and physical, discuss the present 

15 illness, the oncologic problem for which the patient 

16 was referred and also discussing a variety of aspects 

17 in terms of the patient's general health. The patient 

18 may or may not have filled out a questionnaire which 

19 may or may not be of benefit of getting information 

20 about the general health. The degree to which I rely 

21 on that would be variable, and normally if there were 

22 issues that were raised that warranted further 

23 elaboration, I would ask questions about it. 

24 When that was done, I would have the 

25 patient change into a gown. I would step out while 

46 

Deposition of Gregory P. Sarna, M.D. 

1 the patient was changing and then come back and 

2 examine the patient. 

3 After a physical exam I would step out and 

4 the patient would change back to street clothes. Then 

5 come back in and give the patient my overview of the 

6 situation, trying to teach the patient about the 

7 problem, explaining what I thought was going on, 

8 explaining what I thought therapeutic options were, 

9 giving a specific therapeutic option, indicating the 

10 reasons for that therapeutic option as opposed to 

11 others when such discussion was appropriate. 

12 And then asking the patient if there are 

13 further questions or other issues, and trying to 

14 determine whether or not the patient is here for 

15 consultation and then goes to another physician or 

16 wishes to stay under my care. 

17 I would dictate a note then and would also 
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18 have a handwritten form of a note, although usually 

19 that would not be a complete note. Those would be 

20 notes for dictation. And usually I would send a copy 

21 of the note to the referring physicians. Often if I 

22 have had a call from a referring physician 

23 specifically prior to seeing the patient, I would call 

24 that physician back. If I have not had a call and I 

25 am busy, I would send a written note and may or may 
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1 not call at a later point. 

2 Q. With respect to Mr. Boeken specifically, 

3 what information regarding his medical history did you 

4 review prior to the consultation? 

5 Dr. Sarna, before we proceed, you have in 

6 front of you Exhibit 3. Can you identify that 

7 document for me. 

8 A. It's a copy of the consultation note that 

9 I dictated on December 14. 

10 Q. That reflects your initial consultation 

11 with Mr. Boeken? 

12 A. Yes. 

13 Q. Thank you. 

14 A. What I indicate in that is that the 

15 patient informed me that he had a CAT scan and a PET 

16 scan and what he thought the results were and that I 

17 did not have actual films or reports on those studies. 

18 So that's the information was from the patient. 

19 Q. Okay. 

20 A. The patient also told me about his 

21 bronchoscopy and mediastinoscopy and I did have a 

22 pathology report available to me to review but I did 

23 not have the slides. 

24 Q. I'm sorry, what did you have available? 

25 A. A pathology report. 
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1 Q. And that is the pathology report that we 

2 have marked as Exhibit 2. Is that right? 

3 A. Yes. 

4 Q. How did you obtain the information that 

5 you reviewed, specifically the pathology report? 

6 A. I did not note how I obtained it and I 

7 cannot recall. I can give you my expectation that it 

8 was available on computer and printed off for me. 

9 It's possible that the patient brought in a copy for 

10 me. That would be an alternative explanation. 

11 It is also possible that we called 

12 pathology and asked them to fax us a report. Those 

13 would be the three mechanisms for getting it. 

14 Likelihood is that we got it either from the computer 

15 or from pathology by fax. But I have no independent 

16 recollection and I did not note it. 

17 Q. Do you recall whether you spoke with 

18 Mr. Boeken's treaters, medical treaters prior to his 

19 initial consultation? What I mean by prior treaters 

20 is his surgeon, his thoracic surgeon. 

21 MS. WEISS: Objection. Compound. Do you want 

22 to just ask that? You speak to — if we are going 

23 all — we are asking a compound question here. If you 

24 go — the whole category. 

25 THE WITNESS: I did not speak to Dr. McKenna at 
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1 that time. I may have had some conversation with 

2 Dr. Memsic prior to or subsequent to this 

3 consultation. 

4 BY MS. TANG: 

5 Q. Do you recall whether you spoke with 

6 Dr. Geller, the author of the pathology report? 

7 A. I do not believe so to my knowledge. 

8 Q. At the first consultation you talked with 

9 plaintiff about his medical history. Is that right? 

10 A. Yes. 

11 Q. Do you recall what was discussed? 

12 A. What was discussed should be listed in my 

13 consultation. We discussed going through that — his 

14 general health and obtained the history that he had 

15 had a mild case of chronic hepatitis C which 

16 apparently did not require interferon therapy and he 

17 had had a biopsy which did not show fibrosis or 

18 scarring in May of '98. We discussed his — 

19 Q. I'm sorry, what is the significance of the 

20 lack of fibrosis or scarring? 

21 A. If one has a severe case, it can cause 

22 fibrosis or scarring which would lead to cirrhosis and 

23 severe damage to the liver. He did not have a severe 

24 case. 

25 Q. I'm sorry to interrupt you. Go ahead. 
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1 A. That's all right. We discussed the 

2 history pertinent to his lung cancer. He related that 

3 he had had what I quoted as bronchitic symptoms, which 

4 would normally be cough and sputum. And that he had 

5 an abnormal chest X-ray and abnormal CAT scan. Told 

6 me about the PET scan. Told me about his bronchoscopy 

7 and mediastinoscopy and bone scan. 

8 I asked him at that time about neurologic 

9 symptoms, which he denied. Asked him about swollen 

10 lymph nodes or glands, weight loss, which he denied. 

11 He told me he had some fatigue after the surgery. 

12 Denied coughing up blood prior to his mediastinoscopy 

13 and bronchoscopy. He stated he stopped smoking at the 

14 time of the surgery and he had had some wheezes prior 

15 to the surgery, but not since. 

16 We talked about his medicine. I asked him 

17 about allergies, past surgery, childhood illnesses. 

18 Took a review of systems asking about skin disease, 

19 problems with head, eyes, ears, nose and throat. Any 

20 other pulmonary issues. Cardiac issues. 

21 Gastrointestinal. Symptoms, general urinary symptoms. 

22 Urologic symptoms and endocrine system. 

23 He related to me that he was on thyroid 

24 replacement. Asked about his family history. Asked 

25 about his social history which included his occupation 
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1 and his smoking. And the fact that his wife, who I 

2 saw subsequently and who I believe was Dr. Memsic's 

3 patient, had been diagnosed with breast cancer. 

4 Q. When you say subsequently, do you mean you 

5 treated Mrs. Boeken at some point? 

6 MS. WEISS: Objection. I think any treatment 

7 of Mrs. Boeken is not relevant to this suit. It's 

8 invasion of her privacy and I don't think you are 
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9 entitled to delve into that area in this deposition. 

10 BY MS. TANG: 

11 Q. You can answer the question if you recall. 

12 A. I saw her for a period of time. I have 

13 not seen her recently. 

14 Q. You also conducted a physical exam of 

15 Mr. Boeken. Is that right? 

16 A. Yes, I did. 

17 Q. What were your findings? 

18 A. As listed in the consultation, his blood 

19 pressure was 130 over 80. Heart rate 88 and regular. 

20 Respiratory rate 18. Temperature normal at 97.1 

21 degrees Fahrenheit. His height was 5 foot 10 and 

22 weight 106.7 kilograms. He was not in distress. He 

23 appeared well nourished. There was no evidence of any 

24 skin cancer. No evidence of clubbing of his nails or 

25 cyanosis of his nails. His fundi, which would be the 
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1 retina of his eyes, appeared normal. His oropharynx 

2 was normal. That was not stiff. I did not find any 

3 abnormal lymph nodes. 

4 His scars from his thoracic incisions were 

5 well healed. His lungs were clear. I did not hear 

6 rails or rubs or wheezes. His heart rate was regular. 

7 I did not hear a murmur. His abdomen did not have any 

8 abnormalities nor did his extremities. 

9 Q. What information did you obtain regarding 

10 plaintiff's smoking history during this consultation? 

11 A. The information that I said in my initial 

12 paragraph is that he had smoked two packs a day for 40 

13 years. I believe there was a review of systems form 

14 that was filled out presumably by him that indicated 

15 that. Whether I asked him that separately or took it 

16 from that form, I am not sure, but let me look at that 

17 form and see if I am remembering correctly. 

18 It says here under social smoker, 

19 ex-smoker, two packs a day for 40 years. I probably 

20 took it directly from that rather than asked him since 

21 the numbers are the same. But I may have asked him 

22 and he may have given me the same number. 

23 Q. That notation that you just referred to, 

24 is a form that Mr. Boeken filled out? 

25 A. It's a form that was filled out by 
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1 Mr. Boeken assuming that the signature is his. And I 

2 believe it is. Yes. 

3 Q. Did Mr. Boeken tell you when he began 

4 smoking? 

5 A. One can calculate that if he had been 

6 smoking for 40 years and was age 55, he would have 

7 started at age 15, but I did not recall asking him the 

8 specific question what age were you when you started 

9 smoking. 

10 Q. Did Mr. Boeken tell you what brand of 

11 cigarettes he smoked? 

12 A. No. 

13 Q. What, if anything, did he tell you? 

14 A. Let me interject that you had asked before 

15 about who his other physician was and he listed here 

16 Dr. Heifetz at Tower, he said radiology but that would 

17 have been hematology oncology, as his other physician. 


http://legacy.library.ucsf J Sdur'tid/dfjttp§afjQO(/|Ofiifindustrydocuments. ucsf.edu/docs/kjhd0001 



18 There is also a copy of the chemotherapy order sheet 

19 which has Dr. Heifetz' name. Dr. Heifetz was his 

20 physician then. 

21 Q. Dr. Heifetz administered how many cycles 

22 of chemotherapy to Mr. Boeken? 

23 A. One on January 10 and one on February 4. 

24 Q. Okay. Thank you. 

25 A. For a total of two. 
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1 Q. What, if anything, did Mr. Boeken tell you 

2 about why he smoked? 

3 A. There was no discussion that I recall and 

4 I have no notation of any discussion about why he 

5 smoked. 

6 Q. Did Mr. Boeken ever discuss with you any 

7 quit attempts? 

8 A. No. Not to my recollection. 

9 Q. After your review of Mr. Boeken's records 

10 and evaluating him in person, did you make an 

11 independent diagnosis as to his cancer? 

12 A. I did not look at the pathology slides 

13 myself and I did not have the X-rays myself and I did 

14 not have — I was not there at the time of surgery. I 

15 did make an independent diagnosis based upon the 

16 records and information that I had available, but it 

17 was not based upon firsthand information in the sense 

18 of having direct access to those records. Other than 

19 a direct access to a pathology report and direct 

20 access to the patient. 

21 Q. What was your independent diagnosis based 

22 upon the items that you reviewed? 

23 A. I believe that he had Stage IIIA nonsmall 

24 cell carcinoma of the lung, adenocarcinoma to be 

25 particular. 
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1 Q. Is that reflected in your consultation 

2 report — here it is. Under impression. Is that 

3 right? 

4 A. Under identification. It lists it, which 

5 is the first paragraph and under impression it states 

6 it again. Yes. And there is also a discussion of the 

7 history of present illness of the pathology report. 

8 Q. Are there subtypes of adenocarcinoma? 

9 A. Yes. 

10 Q. What are those subtypes? 

11 A. I'm not sure I can list all of them. 

12 Bronchial alveolar is the major one that we are 

13 concerned about. There are subtypes that we are not 

14 so concerned about. His was listed as having 

15 papillary features which to me doesn't make any 

16 difference in terms of causation, behavior or anything 

17 else. Sometimes it can be mucinous which would not be 

18 make any difference. Some people will call a tumor 

19 large cell and others will call it adeno or poorly 

20 differentiated. I don't think any of those make much 

21 of a difference. The only one that makes a difference 

22 to me is the bronchial alveolar subtype which he did 

23 not have. 

24 Q. Why does the bronchial low — 

25 A. That's the type that tends to stay in the 
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1 lung and metastasize in the lung, perhaps by an 

2 airborne route, perhaps not, but you tend to have 

3 multiple nodules, sometimes clustered, sometimes a 

4 snow storm in both lungs. It's less likely to spread 

5 outside of the chest. Behaves in a different way. 

6 Severe cases can also cause severe 

7 bronchorrhea with a lot of phlegm and sputum produced. 

8 It may cause problems, eventually fatality because of 

9 loss of pulmonary function rather than by metastatic 

10 disease, although it certainly has the ability to 

11 metastasize. Also can respond to the same therapies 

12 so we don't necessarily treat it differently, but it 

13 acts differently. 

14 Q. For the purposes of treatment the 

15 difference of categories or subclasses of 

16 adenocarcinoma do not make a difference. Is that 

17 right? 

18 A. Even with bronchial alveolar, if it was 

19 surgery curable you would want to do surgery for that 

20 point of view. It doesn't behave in a different 

21 fashion if it is limited, but attempts to have a 

22 different actual history once it disseminates. With 

23 that exception it doesn't matter as far as I am 

24 concerned. 

25 One issue that is relevant is are we sure 
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1 it is a primary lung cancer rather than a metastasis. 

2 Based upon the pattern of spread, it is clear that it 

3 was primary lung cancer, but one of the issues is 

4 sometimes you see disease in the lung that came from 

5 another area rather than started in the lung. 

6 Q. Mr. Boeken was diagnosed in the pathology 

7 report as having papillary adenocarcinoma and if he 

8 had — if that diagnosis was different and it read 

9 bronchial alveolar carcinoma or it read mucinous 

10 carcinoma, would your treatment of Mr. Boeken have 

11 differed at all? 

12 A. Based upon the extent of disease, no. 

13 Q. Throughout his treatment did you ever 

14 discuss with Mr. Boeken that etiology of his lung 

15 cancer? 

16 A. I don't recall doing so. 

17 MS. WEISS: I didn't catch that because of the 

18 speaker. 

19 MS. TANG: Etiology. 

20 MS. WEISS: Etiology? Okay. 

21 BY MS. TANG: 

22 Q. Is the cause of lung cancer important for 

23 treatment purposes? 

24 A. No. 

25 Q. Did you ever discuss with Mr. Boeken the 
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1 risk factors for development of lung cancer? 

2 A. Not to my recollection. 

3 Q. To your knowledge did Mr. Boeken ever 

4 smoke during the period you were treating him? 

5 A. To my knowledge, no. I never observed him 

6 smoking and I never recall smelling smoke or being 

7 aware of smoke on his clothes. 

8 Q. During your treatment of him did you 
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9 counsel him against smoking at any time? 

10 A. No. At the time that he came to me, he 

11 had stopped smoking. 

12 Q. If I can turn your attention to your 

13 consultation report again, on Page 2, under the 

14 heading past history where it says medicine colon, it 

15 reads, Prozac. Prozac is treated for depression. Is 

16 that correct? 

17 A. Prozac — 

18 MS. WEISS: Objection. Assumes facts not in 

19 evidence and calls for — because Prozac is used for a 

20 lot of other things. 

21 BY MS. TANG: 

22 Q. Do you know why Mr. Boeken was taking 

23 Prozac? 

24 MS. WEISS: Objection. Calls for speculation. 

25 THE WITNESS: I had not started him on Prozac 
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1 and I had no notation in — that I see in my 

2 consultation to indicate that whether he was depressed 

3 or not or whether there was another reason for Prozac. 

4 BY MS. TANG: 

5 Q. The second medicine listed is Vicodin. 

6 What is Vicodin used for? 

7 A. Pain. 

8 Q. Do you know why Mr. Boeken was taking 

9 Vicodin? 

10 A. It would be common after surgery to have 

11 post-operative pain. Whether that was the reason or 

12 not, I don't recall, but I don't have evidence of his 

13 having bony metastases or other reasons for pain at 

14 that time. I say in my note he generally feels well. 

15 I don't specifically say he has pain or doesn't have 

16 pain. 

17 Q. If we can just move slightly down to the 

18 next paragraph where it says, "review of systems, 

19 skin, colon." It says, "no history of skin 

20 malignancies. HEENT colon." What does that mean? 

21 A. Head e,yes, ears, nose, throat. 

22 Q. Okay. And it says colon, "the patient has 

23 refractive error." What does that mean? 

24 A. He wears glasses. 

25 Q. Thank you. The next section, pulmonary 
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1 colon. It says, "see above. Also relevant to the 

2 above issue is the patient apparently had a negative 

3 chest X-ray in July of this year." 

4 Is that right? 

5 A. Yes. 

6 Q. How did you learn of this chest X-ray? 

7 A. Since the history was taken from the 

8 patient and I said apparently and since I previously 

9 had no films, I must have learned it from the patient. 

10 I am concluding that as a matter of logic rather than 

11 recalling it. 

12 Q. And you said also relevant to the above 

13 issue is the fact that the patient had a negative 

14 chest X-ray. Why is it relevant to the above issue? 

15 A. If the patient had had a cancer that was 

16 present in July that had retrospectively been present, 

17 one would have said it was growing more slowly than if 
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18 it weren't present. So it may say something about 

19 growth rate and aggressiveness of the tumor. 

20 Q. Is it surprising that in July of the same 

21 year the chest X-ray wasn't evident? In other 

22 words — 

23 A. Yes and no. I would say retrospectively 

24 when — if we have someone who has a lesion found at a 

25 given time and we happen to have a chest X-ray four 
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1 months earlier, often something will be found. But to 

2 some degree that's a rigged question because of if 

3 something was found that would have been diagnosed 

4 then. So you are starting with the assumption that 

5 the X-ray was read as negative, which is a different 

6 subset than what will an X-ray show. Having said 

7 that, it's not that uncommon. 

8 On the other hand, there are studies, 

9 screening of lung cancer where X-rays have been done 

10 every six months and in fact every four months and 

11 just a regular chest X-ray has been insufficient to 

12 improve cure rates. It's not a surprise that a tumor 

13 arises in four months or six months after a negative 

14 chest X-ray that may be incurable. So on balance the 

15 answer is no. It's not a surprise. 

16 Q. Did Mr. Boeken tell you where this chest 

17 X-ray was taken? 

18 A. I don't recall him telling me where and I 

19 don't have any information in my consultation which 

20 would indicate that. 

21 Q. Also if I can direct your attention to 

22 Page 3 under social history, it states that the 

23 patient is a security broker. Did Mr. Boeken ever 

24 discuss with you his financial status? 

25 MS. WEISS: Objection. I feel that it is 
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1 irrelevant the discussions that the doctor had with 

2 Mr. Boeken about his financial status. We are not 

3 here to deal with that at this deposition. Form of 

4 question. 

5 THE WITNESS: To my knowledge, no. 

6 BY MS. TANG: 

7 Q. What did Mr. Boeken tell you about his 

8 prior use of alcohol? 

9 A. I'm not sure that we discussed it. My 

10 statement there is he does not drink substantial 

11 alcohol. And what was written here is NA, meaning not 

12 applicable. I presume meaning not applicable. So 

13 whether I asked him at that time are you currently 

14 drinking or do you drink and he said no, or whether I 

15 assumed rightly or wrongly from this that he didn't — 

16 Q. By this you are pointing to the — 

17 A. NA. The NA by the alcohol — on the 

18 history, I can't recall. I may have asked him do you 

19 drink alcohol and my statement says he does not drink 

20 substantial alcohol. Taken at face value, that 

21 statement doesn't say anything about previous drinking 

22 patterns and I don't expect that I asked that. 

23 Q. A few last questions about the initial 

24 consultation report. 

25 MS. WEISS: I thought this was it. 
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1 BY MS. TANG: 

2 Q. Turn to Page 4 under recommendations. I 

3 take it these are your recommendations for treatment 

4 to Mr. Boeken. 

5 A. Yes. 

6 Q. What recommendations did you make? 

7 A. I recommended further therapy. 

8 Q. I'm sorry — 

9 A. I recommended further therapy. I thought 

10 despite the fact that he had surgery that had rendered 

11 him clinically disease-free he was at very high risk 

12 for occurrence. I recommended chemotherapy, radiation 

13 both to try to maximize his chance of cure or in the 

14 absence of cure to delay recurrence as much as 

15 possible. I recommended radiation which would tend to 

16 work locally. My concern was there still may be local 

17 disease in terms of other lymph nodes at the 

18 mediastinum and I recommended chemotherapy which would 

19 be intended to work locally and distantly in other 

20 parts of the body such as bone, liver. Would not work 

21 very well in the brain, unfortunately. 

22 Q. You say you recommended further therapy 

23 because Mr. Boeken was at high risk. Now, why was 

24 Mr. Boeken at high risk? 

25 A. Most patients with stage III 
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1 adenocarcinoma of the lung are not cured by surgery 

2 alone. The majority of them will fail that have 

3 metastatic disease. Furthermore, it was not a hundred 

4 percent clear that he did not have IIIB disease. IIIA 

5 disease is lesions in the mediastinum on the same 

6 side, right side, or perhaps the peritoneum. But 

7 because his surgy was thoracoscopic rather than an 

8 open thoracotomy, there wasn't a sampling or a 

9 complete dissection done to my knowledge of the contra 

10 lateral nodes which would have been on the left side. 

11 My concern was since there were positive 

12 involvement to the nodes that were removed, there 

13 might be other nodes that weren't removed that still 

14 were left behind that had the disease in them. And I 

15 felt radiation should be given for that purpose. 

16 Q. What type of chemotherapy did you 

17 recommend specifically? 

18 A. Carboplatin and Taxol for six cycles. 

19 Q. Is this a common form of chemotherapy for 

20 patients similar to Mr. Boeken? 

21 A. Yes. 

22 Q. And you also state you discussed the risks 

23 and benefits of these drugs and had given him 

24 information sheets on these drugs. Is that right? 

25 A. Yes. 
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1 Q. What are some of the risks associated with 

2 the administration of Taxol and carboplatin? 

3 A. There can be an allergic reaction to the 

4 drugs. There can be nausea and vomiting, hair loss, 

5 low blood counts with risk of infection, anemia or 

6 less likely bleeding. Muscle aches, numbness, 

7 tingling. Hair loss I may have mentioned. 

8 Occasionally a slowing of the heart rate from the 
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9 Taxol. Those would be the major side effects. 

10 Fatigue. 

11 Q. And you also recommended on Page 5, the 

12 fifth line down — starting on the fourth line, 

13 actually, it says, "I have also recommended to him if 

14 he has not already had a yearly screening for" — 

15 A. Alpha fetoprotein. 

16 Q. Alpha fetoprotein. 

17 A. It's a blood test which tends to be 

18 elevated in people who have a liver cancer. People 

19 with chronic active hepatitis have an increased risk 

20 of liver cancer. That risk is not overwhelming and it 

21 is not, truth be known, clear that it's spreading 

22 through alpha fetoprotein even though it may yield 

23 early diagnosis, that it's going to make a huge 

24 difference in the cure rate, but it seemed a 

25 reasonable thing to do. 
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1 Q. You do not believe that the lung lesion 

2 was metastatic from the liver. 

3 A. No. Metastatic carcinoma tends to be — 

4 obviously the liver, diffusely involve the liver. 

5 Looks different histologically. Does not spread to 

6 the mediastinum on the same side. Doesn't tend to go 

7 to the bone and the brain. I believe we had alpha 

8 fetoprotein at some point which was fine but I am not 

9 positive of that. So by all those criteria I can say 

10 unequivocally this is not a cancer from the liver. 

11 Q. Dr. Sarna, what exactly is chemotherapy? 

12 Is it a combination of drugs or — 

13 A. Technically chemotherapy is using a 

14 chemical as treatment. Technically penicillin is 

15 chemotherapy. If we depart from what is technical, 

16 usually when an oncologist talks about chemotherapy 

17 he's talking about cytotoxic chemotherapy which would 

18 be drugs that are toxic to cancer cells and can also 

19 have some toxicity to normal tissues as well. 

20 Q. What is it used for? 

21 A. When we treat a cancer with chemotherapy 

22 we hope to shrink the disease. We hope by shrinking 

23 the disease to prolong survival. In some 

24 circumstances we have a reasonable hope of cure. In 

25 other circumstances we may not have a hope of cure but 
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1 have a hope of improved survival. Some circumstances 

2 our major focus would be in terms of trying to 

3 decrease pain or other symptoms. There is a variety 

4 of benefits, but normal treatment with chemotherapy is 

5 for those types of purposes. 

6 Q. How is it administered? 

7 A. Different chemotherapies are administered 

8 in different ways. Most are given intravenously. 

9 Carboplatin and Taxol, which I recommend, are both 

10 given intravenously. Some agents can be given orally. 

11 Occasionally we give them subcutaneously or 

12 intramuscularly but those are quite rare. 

13 Q. Moving on to more specifically now your 

14 treatment of Mr. Boeken — 

15 A. Can I take a break for one moment? 

16 MS. TANG: Sure. 

17 (Recess taken.) 


http://legacy.library.ucsf J Sdur'tid/dfjttp§afjQO)/|Ofiifindustrydocuments. ucsf.edu/docs/kjhd0001 



18 BY MS. TANG: 

19 Q. I would like to turn to your treatment of 

20 Mr. Boeken specifically. Will you please tell me 

21 about Mr. Boeken's course of chemotherapy. I 

22 understand there are two separate courses of 

23 chemotherapy. Is that right? 

24 A. Mr. Boeken had received two cycles of 

25 carboplatin and Taxol prior to my assuming his care. 
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1 And after my initial consultation when I saw him, when 

2 he transferred back to my care, continued therapy but 

3 I changed the doses a bit. As I mentioned before, I 

4 don't have his full chart, but my recollection is that 

5 I lowered the dose of his Taxol because he had 

6 significant neuropathy, which would be numbness and 

7 tingling. And to compensate for that I increased the 

8 dose of carboplatin. 

9 He had it looks like three subsequent 

10 doses. There conceivably could have been a sixth one 

11 I didn't record on my blue therapeutic record sheet, 

12 but what I have recorded is three more doses 

13 February 4, February 25, March 17th. We would 

14 normally give six and I don't recall whether I gave a 

15 sixth and it's not recorded or whether he had 

16 sufficient newer toxicity and other complications that 

17 we stopped one early. Either is possible. 

18 Q. You changed Mr. Boeken's dose of Taxol and 

19 carboplatin to reduce the dose of Taxol and increase 

20 the carboplatin. Is that right? 

21 A. Yes. 

22 Q. And you did this because Mr. Boeken was 

23 suffering from neuropathy. 

24 A. That's my recollection. Again, I don't 

25 have the notes that document it, but that's my 
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1 recollection. 

2 Q. Do you recall any other reason why you 

3 would change the dosage? 

4 A. No. 

5 Q. Is neuropathy a common side effect of this 

6 type of chemotherapy? 

7 A. Yes. Both drugs contribute, the Taxol and 

8 the carboplatin. 

9 Q. Can you describe in more detail for me 

10 what the symptoms are associated with neuropathy. 

11 A. One gets numbness and tingling. One may 

12 have pain. The numbness and tingling can affect 

13 functioning. They may not sense things very well. 

14 They may have difficulty buttoning buttons. Your 

15 handwriting may deteriorate. You may drop things 

16 because you can't hold them as well. 

17 Q. Does that only affect the extremities? 

18 A. Generally it's the hands and feet. If you 

19 are walking you may not be as steady on your feet 

20 because things may not feel normal to you. If you 

21 were to walk barefoot and step on a coin, you probably 

22 wouldn't know it. There are those types of 

23 situations. 

24 Q. Do you remember specifically what 

25 Mr. Boeken's complaints were? 
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1 A. Other than saying my recollection is that 

2 the reason that we changed this was because of 

3 neuropathy, no. 

4 MS. WEISS: Are you going to go through all 

5 that? 

6 MS. TANG: No. 

7 MS. WEISS: I know what you are like with your 

8 tabs. 

9 MS. TANG: No. The tabs are insignificant. 

10 MS. WEISS: I am getting worried over here. 

11 MS. TANG: I would like to have this marked as 

12 the next exhibit, please. 

13 (Deposition Exhibit 4 was marked for 

14 identification.) 

15 THE WITNESS: Thank you for providing this note 

16 which I don't have because I don't have both volumes. 

17 This note is dated February 4 and it 

18 states this will be his third cycle of treatment. We 

19 will lower the dose of Taxol and increase the 

20 carboplatin in an attempt to adjust his toxicity. 

21 States he has pruritus, which is itching. And that 

22 that's been managed by Benadryl. 

23 Q. Was pruritus or is pruritus a reason for 

24 decreasing the dose of Taxol? 

25 A. No. 
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1 Q. And is pruritus a common side effect of 

2 chemotherapy? 

3 A. Within the setting of the rash, yes. But 

4 I don't document that he had a rash. 

5 Q. So without a rash, without the 

6 presentation of a rash — 

7 A. No. Might be from dry skin. Might be 

8 from other reasons. Other reasons for it. 

9 Q. And you can't recall at this point — 

10 A. I can't recall. 

11 Q. — why Mr. Boeken suffered from pruritus. 

12 A. No. 

13 Q. If you look at that document. Exhibit 4, 

14 the last sentence, it states that he will be seeing 

15 Dr. Thomas Strouse for psychosocial input. 

16 A. Yes. 

17 Q. Why was Mr. Boeken seeing Dr. Strouse? 

18 MS. WEISS: Well, I will put an objection on 

19 the record, form of the question. Calls for 

20 speculation. 

21 THE WITNESS: I don't recall whether he asked 

22 to see someone or not. And I don't see from my note 

23 whether it was an issue of depression or a separate 

24 issue. Obviously there was a psychosocial reason, but 

25 from this note and my recollection I cannot tell you. 
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1 BY MS. TANG: 

2 Q. Do you recall whether you referred 

3 Mr. Boeken to Dr. Strouse? 

4 A. According to Dr. Strouse's consultation 

5 note, yes, I did. But I don't independently recall 

6 that. My note doesn't specify whether he had been 

7 referred prior and I was informed of it or whether I 

8 had referred. 
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9 Q. Does Dr. Strouse's note reflect a reason 

10 why he was referred? 

11 A. It says he has had some increased 

12 irritability and short temperedness which lasts for 

13 seven to 14 days. These can occur as a consequence of 

14 the chemotherapy and the premedication, which would 

15 include Decadron, and that may have been the issue, 

16 but that's what according to his consultation was the 

17 major issue as far as I can tell. 

18 Q. Thank you. 

19 (Deposition Exhibit 5 was marked for 

20 identification.) 

21 BY MS. TANG: 

22 Q. This progress note also has a reference to 

23 provide — 

24 A. Yes. 

25 Q. Can you tell from this progress note why 
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1 Mr. Boeken was suffering from this condition? 

2 A. Likely from the chemotherapy. It says he 

3 had no rash. Says that by giving him a prednisone it 

4 got better so I suspect it was from the chemotherapy. 

5 Q. So it can be a side effect of 

6 chemotherapy, although it's not common. 

7 A. Yes. 

8 Q. What is neuromuscular symptomatology? 

9 A. Symptoms referrable to the nerves or 

10 muscles. 

11 Q. Is that similar to neuropathy? 

12 A. Yes. But sometimes from the therapy there 

13 is muscular aches which would be different. 

14 Neuropathy would be numbness and tingling, a decreased 

15 sensation as opposed to muscle aches. Taxol can cause 

16 both and it may be mixed together and it might be hard 

17 to tell exactly what is bothering the patient because 

18 they are mixed together. 

19 Q. Do you recall whether Mr. Boeken suffered 

20 from neuromuscular symptomatology or aches of the 

21 muscle? 

22 A. I recall that he had neuropathy. Whether 

23 he had muscle aches or myalgias or not I don't recall 

24 at the present time. 

25 Q. Let me see if I can refresh your 
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1 recollection. 

2 Next exhibit in order, please. I would 

3 like to mark this document as Exhibit 6. 

4 (Deposition Exhibit 6 was marked for 

5 identification.) 

6 BY MS. TANG: 

7 Q. This document is a progress note dated 

8 3-28-2000. If you look on line five — 

9 A. It says there increased neuromuscular 

10 symptoms. I expect at that point he complained of 

11 neuromuscular symptoms which can be an acute effect of 

12 Taxol lasting for several days. The chronic and 

13 cumulative effect tends to be the neuropathy. But the 

14 acute effect tends to be more combined myalgias or 

15 muscle aches and nerve — neurologic symptoms which 

16 tend to get better after four or five days or a week. 

17 Q. Does chemotherapy normally have any effect 
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18 on a patient's cognitive abilities? 

19 A. Chemotherapy is a general term. There 

20 have been studies done with very aggressive 

21 chemotherapy such as high doses used in stem cell 

22 transplantation that have shown cognitive changes. 

23 There have been little studies with the type of 

24 therapy that Mr. Boeken has and I am unaware of data 

25 which document it or not. 
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1 There are times when people say they are 

2 not remembering things as well or not focusing as well 

3 and often it's difficult to say how much of that is 

4 from the chemotherapy. How much is from disease. How 

5 much is from pain medicine if they are on pain 

6 medicine. How much is from other medicines, including 

7 medicine for nausea and vomiting and in fact those 

8 types of symptoms may be multi-factorial in nature. 

9 When people have those symptoms, often when they are 

10 off therapy they get better, which doesn't necessarily 

11 tell us what the cause of it was. 

12 Q. To your knowledge did the course of 

13 chemotherapy that Mr. Boeken had been receiving affect 

14 his cognitive abilities? 

15 MS. WEISS: Objection. When are we talking 

16 about? As of this date, 3-28-00? Which session 

17 exactly? 

18 BY MS. TANG: 

19 Q. Any date, if you can recall. 

20 A. I don't recall a measurable cognitive 

21 deficit due to chemotherapy. I do expect that there 

22 were times that he had been mood changes, et cetera, 

23 which he listed in Dr. Strouse's consultation which 

24 would be and that may, when one is having that, limit 

25 one's ability to focus. But I don't know there would 

76 

Deposition of Gregory P. Sarna, M.D. 

1 be any severe cognitive deficit. At a later point, as 

2 you know, he did develop brain metastasis which can 

3 cause cognitive changes and certainly caused him to 

4 have a variety of symptoms, but never to be 

5 incompetent. 

6 MS. TANG: I would like to have this document 

7 marked as the next exhibit. Exhibit 7, please. 

8 (Deposition Exhibit 7 was marked for 

9 identification.) 

10 MS. TANG: It is a progress note dated April 7, 

11 2000 . 

12 THE WITNESS: This note indicates in fact that 

13 we did stop at five cycles rather than six because of 

14 progressive neuropathy. And as I mentioned before, 

15 can cause problems with buttoning buttons, handwriting 

16 and dropping things and he was having all of those 

17 problems. 

18 BY MS. TANG: 

19 Q. Is Taxol/carboplatin administered normally 

20 in six cycles or was that your recommendation? Is it 

21 significant that his treatment was changed from six 

22 cycles to five? 

23 A. Normal course would be six cycles. One 

24 always adjusts for toxicity and efficacy. If the 

25 disease were to grow despite therapy after two cycles, 
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1 one would stop it because it was failing. The dosage, 

2 which is a toxic one, we would stop it or adjust the 

3 doses. There is no study that I am aware of that 

4 compares five cycles to six or four cycles to five or 

5 three cycles to four from the point of view of the 

6 benefit of adjuvant therapy. What is normally used or 

7 most commonly used is six cycles. We aimed for that 

8 but when it is not practical we accept less. 

9 Q. What effect did the five-cycle treatment 

10 of chemotherapy on Mr. Boeken have on his cancer? 

11 A. There is no way of knowing the road not 

12 taken. Clearly it did not cure the problem. We know 

13 that because the disease showed up later, metastatic 

14 to bone and later to brain. Whether the chemotherapy 

15 did nothing of benefit and the exact same course would 

16 have happened without it, or whether the chemotherapy 

17 delayed the metastatic disease, and it would have come 

18 much sooner, I can't tell you in any individual. My 

19 expectation is that without the chemotherapy, probably 

20 would have occurred sooner, but there is no way of 

21 knowing that for sure. 

22 Q. When you say "it," you mean the metastases 

23 that occurred subsequently? 

24 A. Yes. 

25 Q. After the five cycles of chemotherapy, 
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1 what happened next in terms of Mr. Boeken's cancer 

2 treatment? 

3 A. He was referred for radiation treatment — 

4 radiation therapy. 

5 Q. To whom was he referred? 

6 A. He was treated by Dr. Botnick. 

7 Q. Did you see Mr. Boeken while he was being 

8 treated by Dr. Botnick with radiation therapy? 

9 A. I don't have the dates of his radiation 

10 therapy. I know it finished sometime in June. I saw 

11 Mr. Boeken on March 28, April 7, May 5 and June 12. I 

12 expect that he was getting radiation at least on the 

13 May 5 visit. Whether he was getting it at the April 

14 or June visit, I'm not sure. Sorry. He completed 

15 radiation June 2. So he would not have been getting 

16 it on June 12 and I would expect he was getting it 

17 May 5 and would expect he wasn't getting it during 

18 April, on April 7. 

19 Q. Do you recall how Mr. Boeken was 

20 responding to the radiation treatment? 

21 A. If by response you mean efficacy, there 

22 was nothing to measure. If by response you mean 

23 toxicity, I don't recall specifically. My — to the 

24 best of my recollection, he had some skin toxicity, 

25 but not much else. He probably had fatigue as well. 
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1 Q. Doctor, what is lymphadenopathy? 

2 A. Enlargement of lymph nodes. 

3 Q. I'm sorry? 

4 A. Enlargement of lymph nodes or abnormal 

5 lymph nodes. 

6 MS. TANG: Let me mark this as the next exhibit 

7 in order. Exhibit 8. 

8 (Deposition Exhibit 8 was marked for 
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9 identification.) 

10 MS. TANG: It is a progress note dated 

11 3-17-2000. 

12 Q. Doctor, I pulled this exhibit out because 

13 of its reference to lymphadenopathy in the second 

14 paragraph. I have seen repeated references to that 

15 condition in your records. And you have stated 

16 previously that that's an enlargement of the lymph 

17 nodes? 

18 A. Yes. When I am talking about a physical 

19 exam, that would be the enlargement of lymph nodes 

20 which are palpable. It would not relate to 

21 nonpalpable lymph nodes which may be enlarged in the 

22 chest or in the abdomen. It would relate to lymph 

23 nodes in areas where you can palpate. Above the 

24 clavicle, which would be called the supraclavicular 

25 region. In the neck, which would be called the 
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1 cervical region. Under the arms, which would called 

2 the axillary region. The groin, which would be the 

3 inguinal femoral region. Those would be the common 

4 regions to examine. My statement no lymphadenopathy 

5 would be that there were no enlarged or abnormal lymph 

6 nodes detected in those areas. 

7 Q. Why was it important to check for this 

8 condition in Mr. Boeken's case? 

9 A. Lung cancer tends to recur in the 

10 supraclavicular nodes. It's a common site for it to 

11 occur. That area in particular is one we check to 

12 make sure he is not having evidence of recurrence of 

13 that area. It's possible to recur in some of the 

14 other areas that I mentioned, but that would be less 

15 likely. 

16 Q. Supraclavicular nodes are located in 

17 the — 

18 A. Above the clavicle. 

19 Q. Again on Exhibit No. 8, the second 

20 sentence, the end of the second sentence it says, he 

21 comes in — I'm sorry. Let me just read from the 

22 beginning. 

23 "The patient comes in for his fifth 

24 and sixth planned courses of carboplatin 

25 and Taxol as adjuvant therapy for his 
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1 nonsmall cell carcinoma of the lung." 

2 A. That is correct as to what it says. 

3 However, it is likely a misdictation. It likely 

4 should read comes in for his fifth of six rather than 

5 fifth and sixth. 

6 Q. Again, for your purposes as a treatment 

7 provider, the only important distinction is between 

8 nonsmall cell and small cell carcinoma? 

9 A. We treat the nonsmall cell carcinoma 

10 similarly. They act similarly and respond similarly. 

11 Adenocarcinoma is a little more likely to go to brain 

12 than squamous. Squamous is a little more likely to 

13 give you local issues. From the point of view how we 

14 treat them, how they act, they are pretty comparable. 

15 Q. Thank you. 

16 A. At times I may call this nonsmall cell 

17 carcinoma of the lung and at times may call it 
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18 adenocarcinoma of the lung. It doesn't much matter. 

19 Q. What happened next after you stopped 

20 Mr. Boeken's chemotherapy treatment at five cycles? 

21 A. We followed him. 

22 Q. And he was referred to radiation with 

23 Dr. Botnick. 

24 A. He received radiation therapy. He 

25 probably at intervals saw Dr. Botnick at intervals, 
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1 finished the radiation therapy and then in August he 

2 developed back pain. I don't have my notes from then, 

3 I believe, because again that's in the prior volume. 

4 But my recollection is he developed low back pain and 

5 we restaged it. 

6 Q. Developed what? 

7 A. Low back pain. 

8 Q. Okay. 

9 A. On August 10th. Because of that we did 

10 studies we did a bone scan to investigate the cause of 

11 his pain and we found abnormality that was new, not 

12 seen in the prior bone scan, in the second and third 

13 lumbar vertebrae which looked very suspicious for 

14 malignancy. 

15 Q. This was in August? 

16 A. That was performed on August 10th. 

17 Q. Okay. 

18 A. Because of that we did an MRI which did 

19 confirm malignancy in the L3 and L4 area. 

20 Q. As opposed to L2 and L3, it was slightly 

21 modified? 

22 A. The MRI indicates L3 and L4. 

23 Q. And the bone scan? 

24 A. The bone scan says L2 and L3. We then had 

25 a CAT scan performed of chest and pelvis looking for 

83 

Deposition of Gregory P. Sarna, M.D. 

1 other disease and his disease was seen in the lumbar 

2 vertebrae. Here it's called mid and lower lumbar 

3 vertebraes. 

4 Q. That occurs on what day? 

5 A. That was on August 21. 

6 Q. The MRI occurred on what date? 

7 A. August 16, I believe. 

8 Q. Okay. 

9 A. Then he had further staging with a PET 

10 scan. That was read as abnormalities in L3 and L4 

11 vertebrae. Based upon all of those studies, we 

12 believe he had recurred probably L3 and L4 based upon 

13 the PET scan, CAT scan. I understand it says L2 and 

14 L3 but there could be some difference as to how they 

15 are read. It is not necessarily precise. 

16 Q. Of all these scans and X-rays that were 

17 conducted, is there one in your opinion that is more 

18 accurate than the other? I know there was a bone 

19 scan, an MRI, a CAT scan and a PET scan — 

20 MS. WEISS: Objection. Vague and ambiguous as 

21 to what is accurate. 

22 THE WITNESS: — all of the lesions showed the 

23 tumor. They were all accurate. The reason for the 

24 bone scans are not just to look at L3 and L4 but to 

25 look at the entire skeleton. The MRI doesn't look at 
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1 the entire body, but it clarifies that what is 

2 reflected on the bone scan is tumors since you can 

3 have benign lesions show up in bone scans. 

4 The CAT scan was not to confirm the 

5 lesions in the lumbar spine because we knew they were 

6 there, but to look at the liver, the adrenal glands, 

7 lymph nodes and see if there was other disease that 

8 was not there. PET scan is another way of looking for 

9 disease elsewhere in the body. 

10 BY MS. TANG: 

11 Q. So they are all conducted for different 

12 purposes, but the results were consistent. 

13 A. They are all showing the same thing, 

14 unfortunately. 

15 Q. What happened — 

16 A. Go ahead. 

17 Q. What happened next in terms of 

18 Mr. Boeken's treatment? After the PET scan reading 

19 metastases to L3 and L4. 

20 A. Hold on just a minute. We started him on 

21 chemotherapy. We started him on gemcitabine, which is 

22 a standard drug which has some utility in the salvage 

23 setting of people who have progressed despite 

24 carboplatin and Taxol. The gemcitabine was 

25 administered in the setting of a research protocol. 
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1 Gemcitabine itself is standard. He received that. 

2 He may or may not have received an 

3 investigational agent called CI994 in addition to 

4 that. And this was an agent which was — hopefully 

5 would make the gemcitabine better, but whether he 

6 received it or not I do not know. 

7 He initially had some improvements in his 

8 symptoms. 

9 Q. I'm sorry, may I have a date as to when 

10 Mr. Boeken was started on gemcitabine? 

11 A. August 22. 

12 Q. Why was Mr. Boeken placed on a second 

13 course of chemotherapy treatment? Is it because he 

14 showed bone metastases? 

15 A. When we have given chemotherapy and the 

16 disease recurs within six months of the time that we 

17 stop it, normally going back to the initial drugs 

18 doesn't work very well. From the point of view of 

19 efficacy it would not have been a great choice. From 

20 the point of view of toxicity he was still greatly 

21 bother by neuropathy and there was no reason to want 

22 to give him medicines that are strongly neurotoxic. 

23 Gemcitabine which I gave him was the best 

24 drug we had and was not neurotoxic. An equivalent 

25 drug cold have been navelbine or taxotere, which are 
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1 neurotoxic, but the gemcitabine was the better choice 

2 from my point of view because it was equivalently 

3 effective without the neuro toxicity. 

4 Furthermore, Mr. Boeken I believe 

5 understood the gravity of the situation and was 

6 looking for something better than standard therapy and 

7 was interested in investigational therapy and we have 

8 this agent which we have and had hopes for that we 


http://legacy.library.ucsf J Sdur'tid/dfjttp§afjQO(/|Ofiifindustrydocuments. ucsf.edu/docs/kjhd0001 



9 were studying in addition to the gemcitabine. 

10 Q. That's the CI944? 

11 A. 994. 

12 Q. Are these drugs, the gemcitabine and the 

13 investigational agent, are they administered 

14 intravenously as well? 

15 A. Gemcitabine is intravenously. CI994 I 

16 believe is oral. 

17 Q. Is this an aggressive type of treatment or 

18 is it common? 

19 A. Gemcitabine would be common. How 

20 aggressive depends upon the doses that were given. 

21 Doses that were given were sufficiently aggressive to 

22 need periodic rest because of the blood counts or 

23 other issues, but not so aggressive as to do him harm 

24 or any permanent harm. 

25 He received that regimen starting on 
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1 August 22 and continuing until November 2. 

2 Q. Until November 2? 

3 A. That was his last dose. 

4 Q. How many treatments did he receive in 

5 total of gemcitabine? 

6 A. I see eight doses. 

7 Q. Those occurred on — the first August 22, 

8 2000 ? 

9 A. August 22, August 29, September 19, 

10 September 26th, October 3, October 9, October 26 and 

11 November 2. 

12 Q. Mr. Boeken is no longer taking gemcitabine 

13 plus the investigational agent. Is that right? 

14 A. That's correct. 

15 Q. Why is it that he stopped taking that 

16 regimen? 

17 A. On November 29th he said he did not feel 

18 well. He was attributing how he felt to chemotherapy. 

19 He complained of weakness and at times dizziness. He 

20 said it felt like his flesh was crawling and he stated 

21 he did not want to continue his chemotherapy because 

22 of what he interpreted as side effects of the therapy. 

23 Based upon how he felt, it was clear there 

24 was a problem when there was chemotherapy or something 

25 else and I had no problem with stopping the 
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1 chemotherapy. But I was not willing to assume that 

2 the side effects were from the chemotherapy, and I 

3 ordered an MRI of the brain, because I was concerned 

4 that there could be disease in the brain. 

5 That in fact was the case. There were 

6 multiple lesions seen in the brain, the cerebellum and 

7 in the brain above the cerebellum, temporal lobes, 

8 parietal lobe and subcortical area, white matter and 

9 multiple sites. 

10 Q. What is the date of — 

11 A. Well, the date of my note is December 6th, 

12 the date of the MRI was December 5. Based upon that, 

13 I started the patient on Decadron. Decadron is a 

14 steroid to decrease swelling around brain metastases 

15 among other issues. That was the reason for giving it 

16 there. The intention — expectation was that it would 

17 help his symptoms and help him to feel better and then 


http://legacy.library.ucsf J Sdur'tid/dfjttp§afjQO(/|Ofiifindustrydocuments. ucsf.edu/docs/kjhd0001 



18 it protect him from some complications but that by 

19 itself would not make the disease go away. 

20 Q. Decadron is a steroid? 

21 A. Yes. I referred — told him he needed 

22 radiation and initially referred him to Dr. Hakimian 

23 because he initially said he wanted to be radiated at 

24 our facility. He later said he wanted to be radiated 

25 closer to his home and that's the reason he was 
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1 referred out to Dr. Botnick who did the treatment. 

2 At that time, since we were irradiating 

3 his brain, he had some pain in the lumbar spine, we 

4 asked, and Dr. Botnick agreed, to irradiate that area 

5 as well. 

6 Q. When did the irradiation treatments occur? 

7 This would be Mr. Boeken's second course of radiation 

8 treatment. Is that right? 

9 A. He received whole brain radiation from 

10 December 7 through December 27th. He received 

11 radiation to his lumbar spine from December 7 through 

12 January 3. And radiation to the site around the 

13 coccyx as well from December 26 through January 5th. 

14 Q. Did you see Mr. Boeken regularly during 

15 this second course of radiation treatment? 

16 A. I saw him at intervals. I saw him on 

17 December 12. I saw him on December 26. 

18 Q. What happened on — 

19 A. I saw him January 9. 

20 Q. What happened on December 12? 

21 A. We started to taper his Decadron. 

22 Decadron can help, but it also has a lot of side 

23 effects which are cumulative and it's a good idea to 

24 get off it if you can. But you have to get off it 

25 gradually. 
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1 We evaluated to see whether he had any 

2 yeast infection in his mouth, which can happen on 

3 steroids, and he did not. Looked to see whether he 

4 had evidence of increased pressure in his brain by 

5 looking in his eyes and did not see evidence of that. 

6 He indicated that he was a bit better, I will say that 

7 he had been helped a bit by Decadron, but certainly 

8 not fully. Still had symptoms indicating he is not 

9 feeling — indicated he is clearly not feeling well 

10 and symptoms did not totally disappear with Decadron. 

11 Q. What are the side effects associated with 

12 Decadron? 

13 A. Irritability, difficulty sleeping. 

14 Hypomania where can you be very active and talkative. 

15 Acne. Increased sugars, which is not a symptom but 

16 can be a problem. Long term can cause swelling in the 

17 face, swelling of the abdomen, loss of muscle mass. 

18 There can be with long-term risk of infections that 

19 are unusual. Can be damage to the hips or other 

20 joints called aseptic necrosis. You cant get muscle 

21 weakness. Not something you want to take in large 

22 doses for a long period of time if you can avoid it. 

23 Also can irritate the stomach causing gastritis or 

24 ulcers. He was taking Prevacid to minimize that 

25 complication. 
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1 Q. Turn to the 12-26 visit. 12-26-2000. 

2 A. At that point I note he was finishing his 

3 initial radiation to the brain and spine. Was going 

4 to get a boost to the brain later on. His spine was 

5 doing well but had some pain radiating down both sides 

6 of the pelvis and that presumably is why Dr. Botnick 

7 expanded field. He thought his mental status was 

8 improving but he was still not himself. He was 

9 sleeping poorly and he said he was not thinking 

10 clearly at that time. Some of that I said may be due 

11 to Decadron which is being tapered. Certainly in 

12 terms of the sleeping issue. 

13 Q. What did you mean when you said he will 

14 get a boost to the brain later? Boost of radiation? 

15 A. Normally one radiates the entire brain and 

16 one focuses on specific areas and adds a little more, 

17 that's called a boost. 

18 Q. Did he in fact get a boost to the brain? 

19 A. It's not clear to me from the radiation 

20 therapy records I have. 

21 Q. When did Mr. Boeken — you already told me 

22 this. Turn to your 12-26 record. I'm sorry, go to 

23 January 9. 

24 A. At this point he's finished his radiation 

25 and he's been tapered off Decadron. Now sleeping 
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1 better and feeling better. Although he's still shaky, 

2 still has some visual changes at times. Doesn't have 

3 breathing problems. He fell when trying to run, which 

4 probably was from his neuropathy but could have been 

5 related to the disease in the brain. He denied any 

6 seizures or loss of consciousness. 

7 He bruised his right ribs. Had a slight 

8 bump in that area. On my exam there was a slight bump 

9 where he had his bruise and no other problems. We got 

10 an X-ray to see if there was a fracture or evidence of 

11 a tumor and the X-rays were negative. 

12 Q. What happened thereafter? 

13 A. You want me to move on to the January 24th 

14 visit? 

15 Q. Sure. 

16 A. Let's see if I have a typewritten for 

17 that. January 24th he had lower extremity edema or 

18 swelling and we went ahead and did a study to see if 

19 he had blood clots called a Doppler study. That was 

20 negative, did not show blood clots. We decided to go 

21 ahead and restage CAT scans to see whether he had 

22 progressive disease outside of the radiated areas with 

23 the implication being that if the disease was to start 

24 to grow elsewhere, that may be a reason to restart 

25 chemotherapy. But if everything was controlled, given 
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1 how he felt and the neuropathy, that we may just sit 

2 tight and wait. 

3 Q. Okay. 

4 A. He had a CAT scan done, chest, abdomen, 

5 pelvis — 

6 Q. The date of that? 

7 A. Which was on January 25 which showed the 

8 known disease in L4 and L3 vertebrae but did not show 
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9 other tumor. And he had a bone scan which showed the 

10 known abnormalities in L3-L4 which were unchanged. An 

11 area in the right sacroiliac joint which had been 

12 worsened which was felt to be metastatic. That area 

13 had been irradiated. Worsened means increased uptake. 

14 Sometimes things get worse because they are healing in 

15 terms of the amount of uptake. Sometimes they get 

16 worse because they are progressing. 

17 Q. What is the date of this bone scan? 

18 A. January 26. Also showed changes in the 

19 ribs on the right which were felt to be due to his 

20 fall. And changes in the knee which were felt to be 

21 arthritis, degenerative changes. 

22 We also took a new look at his brain 

23 saying we wanted to know whether that was getting 

24 better and that was on January 26 with an MRI and that 

25 was unchanged from the preradiation films on 
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1 December 5. While we had hoped to see change at that 

2 time, sometimes it takes longer so that did not 

3 include the possibility of improvement. As I 

4 mentioned, yesterday's MRI did show a little bit of 

5 improvement. 

6 Q. That should be — that's my last record in 

7 my set of documents, aside from the MRI that was done 

8 yesterday. 

9 A. On January 30, he returned for follow-up. 

10 Because of his edema without clot we started him on 

11 diuretics, Diazine. That was better. He was having 

12 some muscle cramps and we were checking his magnesium, 

13 calcium, potassium. He was thinking more clearly. 

14 We reviewed with him the results of 

15 restaging. We were starting him on a medicine called 

16 Aredia to strengthen his bones, not chemotherapy, but 

17 it's something given monthly by vein to strengthen 

18 bone. We decided that overall he was sufficiently 

19 stable that we would not start chemotherapy. 

20 Q. Okay. 

21 A. Then saw him next on February 15. At that 

22 time he complained of increased sleepiness and 

23 weakness and some bronchitic symptoms. He had some 

24 headache. Some nausea. Did not have focal neurologic 

25 symptoms but based upon headache, nausea, increased 
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1 sleepiness and weakness, my belief was that the 

2 disease in the brain was causing problems. 

3 I suggested putting him back on steroids. 

4 He did not want Decadron because he had a lot of side 

5 effects from that, so I put him on prednisone instead. 

6 And February 20th he was feeling a bit better. His 

7 headache was decreased and he was able to sleep and 

8 generally doing better. Decreased the prednisone dose 

9 from 60 milligrams a day to 50 milligrams a day. 

10 I next saw him on February 28. At that 

11 time he was stable but still weak. I decreased his 

12 prednisone to 40 a day. We went ahead with another 

13 dose of the Aredia and I ordered an MRI to try to 

14 assess further response to radiation. One, to 

15 understand whether things were getting better or worse 

16 and two, to see whether that stereotactic radio 

17 surgery was reasonable. 
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18 Q. I'm sorry, two to see if the — 

19 A. Stereotactic radio surgery was a 

20 reasonable thing. Should be added in his treatment. 

21 I have not seen him since February 28th. 

22 I have not had a chance to discuss with him the 

23 results of yesterday's MRI. But I discussed them with 

24 you as part of this deposition. That brings us up to 

25 date on the record. 
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1 Q. Yes, it does. Thank you. 

2 Aredia you mentioned — 

3 A. Yes. 

4 Q. — is a drug that Mr. Boeken is currently 

5 taking on a monthly basis? 

6 A. Yes. 

7 Q. And that is used to make his bones 

8 stronger. 

9 A. Yes. 

10 Q. Why is it necessary? 

11 A. Because he has destructive lesions in his 

12 bone, lumbar spine and in the pelvis and we want those 

13 lesions to be as strong as possible. We don't want 

14 them to have fractures and if he has disease that is 

15 spread to one area of bone and he has more than one, 

16 there likely is disease in other areas of bone that we 

17 don't know about. We don't want those areas to cause 

18 problems. By strengthening the bone around them, we 

19 can protect them as much as possible from pain, 

20 fractures and disability. 

21 Aredia is not cancer treatment. It 

22 doesn't make the cancer disappear. People who are on 

23 Aredia in this situation will have less pain and less 

24 skeletal complications. 

25 Q. At this point you aren't administering any 
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1 treatment that's attacking his cancer directly. Is 

2 that right? 

3 A. That is correct. 

4 Q. And is that going to change in the near 

5 future or will that depend on — 

6 A. Depends. 

7 MS. WEISS: Objection. Calls for speculation. 

8 THE WITNESS: Should he develop problems for 

9 which chemotherapy is indicated I would discuss that 

10 with him. He would decide after hearing the risk and 

11 benefits whether he wished to proceed. 

12 BY MS. TANG: 

13 Q. You have not spoken with Mr. Boeken since 

14 February 28. Is that right? 

15 A. I have no notation of speaking with him 

16 since February 28 and I don't recall speaking with him 

17 since February 28. He did call in for a refill of his 

18 pain medicine but I don't believe I spoke with him. I 

19 think I just got that message and wrote him a 

20 prescription. 

21 Q. And his pain medicine is? 

22 A. I believe he's on duragesic patch, but I'm 

23 not sure. I don't see it listed. He also on Vicodin. 

24 Q. Have you recently provided Mr. Boeken with 

25 a prognosis or a projected life expectancy? 
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1 A. I don't recall. 

2 MS. WEISS: Objection. Compound. You are 

3 asking two questions in one. 

4 BY MS. TANG: 

5 Q. Prognosis? 

6 A. I don't recall his asking specific 

7 questions about survivor — survival expectancy and I 

8 don't recall discussing that with him. 

9 Q. Do you have an opinion as to what his 

10 projected life expectancy is? 

11 A. I have an opinion about a range, but I 

12 don't know how an individual will do precisely. 

13 Q. What is your opinion about Mr. Boeken's 

14 range? 

15 MS. WEISS: Objection. I believe that was 

16 asked and answered earlier. 

17 BY MS. TANG: 

18 Q. Go ahead. 

19 A. I think it's months, not years. I 

20 previously said I don't expect him to be around in the 

21 year 2002. I think that probably is an accurate 

22 statement. It's not to say that it's not possible. 

23 But given that his disease has spread to the brain in 

24 multiple sites, has not disappeared with radiation 

25 therapy, he's severely ill and his future is poor. 
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1 Q. I have one last series of questions to 

2 ask. 

3 MS. WEISS: Series. Here we go. 

4 BY MS. TANG: 

5 Q. I would like to know. Dr. Sarna, if you 

6 would like to take a break before we proceed or if you 

7 would like to go straight through? 

8 A. How long is the series? 

9 (Recess taken.) 

10 BY MS. TANG: 

11 Q. Dr. Sarna, I would like to talk now about 

12 some communications you had with Dr. McKenna regarding 

13 the completeness of the mediastinal dissection 

14 performed on Mr. Boeken. 

15 A. Yes. 

16 Q. Do you remember those communications? 

17 A. He wrote me a letter which I don't think 

18 was ever placed in the file, but I'm not sure about 

19 that. That letter indicated that he was not 

20 enthusiastic about radiation and he thought that there 

21 hadn't been studies to show the benefit in this 

22 circumstance and took umbrage that my note had said 

23 that the lymph node dissection was not complete. 

24 I responded and I think you have my 

25 response because it was in the chart — 
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1 MS. TANG: Let me stop you very quickly. May I 

2 have this marked as the next exhibit in order. This 

3 is Dr. McKenna's letter to Dr. Sarna. This is the 

4 document that was not placed in your chart. 

5 (Deposition Exhibit 9 was marked for 

6 identification.) 

7 MS. TANG: This is Exhibit No. 9. It is dated 

8 December 27, 1999 addressed to Dr. Sarna. 
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9 Q. Doctor, this letter — first of all, do 

10 you recognize this document? 

11 A. Yes. 

12 Q. What is it? 

13 A. It's a letter — copy of the letter he 

14 sent me and to which I responded. 

15 Q. He being Dr. McKenna? 

16 A. Yes. 

17 Q. Do you know why Dr. McKenna wrote this 

18 letter? 

19 MS. WEISS: Objection. Calls for speculation. 

20 Why? 

21 BY MS. TANG: 

22 Q. Why did you write a letter to Dr. McKenna 

23 prior to his writing this — 

24 A. I sent Dr. McKenna a copy of my 

25 consultation. I assume, but don't know, that this 
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1 letter was written in response to that consultation. 

2 Q. Okay. 

3 A. I presume that he took umbrage at the 

4 comment that he listed that I made in my consultation 

5 that he notes in his first paragraph where, quote, at 

6 this point he likely has not had a complete 

7 mediastinal dissection given the thoracoscopic 

8 approach, and that I did not have data as to which 

9 nodes were removed from the mediastinum. I didn't 

10 have the operative report. I had the pathology 

11 report. 

12 He sent me back the pathology report which 

13 I did have and the operative report and communicated 

14 to me that he thought the lymph node dissection was 

15 just fine and cited his article that he published 

16 regarding patients doing just as well with the 

17 thoracoscopic approach and with no dissection than 

18 with a full lymph node dissection done with a 

19 thoracotomy. 

20 Q. Okay. 

21 A. He agreed that his future was not great. 

22 That he did not agree with the benefits of radiation 

23 therapy and cited a meta-analysis which suggested 

24 survival might be worse and stated he was unaware of 

25 studies which showed a benefit of chemotherapy. 
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1 Basically indicating that he disagreed with my 

2 recommendations and that he thought the lymph node 

3 dissection was fine. 

4 Q. Your opinion as to the lymph node 

5 dissection was what? 

6 A. I wrote him back and — do you have a copy 

7 of that response? 

8 Q. Yes, I do. 

9 A. I wrote him back saying I had no problem 

10 with the lymph node dissection from the point of view 

11 of therapy. That I didn't think it was fully complete 

12 and only five lymph nodes were removed and as it was a 

13 thoracoscopic approach and the site of several areas 

14 where I suspected the lymph nodes were not removed by 

15 his operative report and pathology report and I said 

16 that because the lymph nodes that he removed were 

17 involved, I was concerned that these might be involved 
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18 and given that I thought that the issue of the role of 

19 radiation was not clearly reflected by the 

20 meta-analysis that he cited. 

21 I also indicated to him problems that I 

22 thought with the meta-analysis in the sense that some 

23 of the studies were very old with inadequate staging 

24 studies and inadequate radiation and that diluted the 

25 effects and I gave him reasons in which that 
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1 meta-analysis and that conclusion were questioned. 

2 These opinions are opinions about which 

3 reasonable people can disagree. And I wouldn't say 

4 that I am right and he's wrong or he's wrong — or 

5 he's right and I am wrong. I am saying we had 

6 different opinions, both of which can be defended. 

7 We all agreed that Mr. Boeken was at high 

8 risk and my judgment was the chance of benefit to him 

9 was worth the toxicity. And apparently Dr. Heifetz 

10 felt similarly — 

11 Q. Dr. Heifetz? 

12 A. — from the chemotherapy point of view in 

13 the sense that he started chemotherapy and apparently 

14 Dr. Botnick felt similarly in the sense he was willing 

15 to give radiation therapy. 

16 Q. You mentioned two approaches to the 

17 removal of lymph nodes. One is the thora — 

18 A. Thoracoscopic. 

19 Q. Thoracoscopic. 

20 A. Yes. 

21 Q. And the other is? 

22 A. Is through a thoracotomy. 

23 Q. Thoracotomy. 

24 A. They would have made no difference in his 

25 ultimate course which was — both — which I said in 
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1 my note, his way is just fine. Equal data showing his 

2 way was fine and I agree with that. Neither approach 

3 would have stopped the disease from getting to the 

4 brain. Neither approach would have stopped the 

5 disease from being in the bone. If the issue were he 

6 had never been irradiated and he recurred only in 

7 lymph nodes, one could have argued that it would have 

8 been better to have irradiated him. He did not recur 

9 in that area so it's a moot point. The die was cast 

10 far long before any surgical approach and it didn't 

11 matter which surgery was done. 

12 Q. Can you describe the major differences 

13 between the two surgeries. 

14 A. Thoracoscopic approach is less toxic. 

15 What is done is the ribs are spread and a scope like a 

16 little telescope is inserted. And without opening the 

17 entire chest, you can remove the tumor. You use 

18 probes and use instruments and you can take a 

19 videotape of it and you can do all those nice things 

20 if you want to and you can remove it. 

21 But you can't get as well to the other 

22 side of the chest because you don't have everything 

23 open. So what you are doing is you are saying I am 

24 going to trade more exposure, because I don't think it 

25 matters, for a safer operation where you have less 
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1 pain, you are breathing better, less complications and 

2 you get out of the hospital faster. 

3 Q. That was the — 

4 A. That is what was done. I indicated in my 

5 letter to him and I would say no, I have no problem 

6 with that procedure. And what I have said in my 

7 letter is my consult was not critical of the 

8 procedure, but my consult was stating that because the 

9 lymph nodes were involved, that to me would be a 

10 reason for adding radiation to help that area. 

11 Q. Did you have any further communications 

12 with Dr. McKenna regarding this issue? 

13 A. I think I saw him personally and I think 

14 we made some comment that we had different thoughts 

15 about that. I think at that point I had been served 

16 for records and I asked him whether he knew what 

17 was — that was about. He said he didn't know. And 

18 we presumed that neither of us was being sued. And 

19 went on our way. 

20 Q. Dr. Sarna, thank you very much. I don't 

21 have any further questions. Thank you for your 

22 patience. 

23 Your hourly fee for time spent in 

24 deposition is $400 per hour. 

25 A. That is correct. 
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1 Q. The defense has agreed to pay for the 

2 four-hour time slot that you have set aside for 

3 today's deposition. I have here with me today checks 

4 to cover the first two hours of your deposition. And 

5 I request that you submit a bill to my office for the 

6 remainder. 

7 A. Okay. 

8 Q. Is that okay? 

9 A. That's fine. 

10 Q. May I have your tax ID number. 

11 A. Social Security number. Will that 

12 suffice? 

13 Q. Do you not have your tax ID number handy? 

14 A. I don't know what it is. 

15 Q. If you could send that along with your 

16 bill, that would be sufficient. I believe that I 

17 already have your Social Security number. 

18 A. I think I gave it to you at the beginning 

19 of the deposition. 

20 Q. Yes. Thank you. 

21 I am also serving on you today a subpoena 

22 for your appearance at trial in case that you are 

23 going to be called as a trial witness in this matter. 

24 A. I will give you notice that I will be in 

25 Europe June 17th through June 30th. I will not be 
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1 available at that time. I will also comment at the 

2 time — I am happy to come to trial, I would be 

3 expected to be reimbursed for my time. 

4 Q. Understood. 

5 A. That if I am gone for half a day, which 

6 would be the minimum, that's $2,000. A full day is 

7 $4,000, assuming I don't have to fly somewhere. 

8 And that I need enough notice at that time 
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9 so my patients are not put in hardship that I can 

10 rearrange their schedules and arrange for their care. 

11 Q. Okay. Thank you. 

12 This subpoena — on the subpoena it states 

13 that your appearance is requested for March 19th, 

14 which is next Monday. Our trial starts on the 19th, 

15 next Monday. However, defendant's case goes on after 

16 plaintiff and therefore we anticipate that your 

17 testimony won't be necessary, if at all, for at least 

18 the next three weeks after the commencement of trial. 

19 Although the subpoena states March 19th, I 

20 have attached to the letter, and as soon as you read 

21 the letter you will understand, but attached to the 

22 letter is a form that basically is you agree to be 

23 placed on call which means you will not be required to 

24 appear for a trial on the 19th and that the defendant 

25 will provide you sufficient notice as to the date you 
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1 are required to appear. If at all. 

2 A. That's fine. I would only ask if I am — 

3 if you finish the case and I am not going to appear, 

4 that you let me know. 

5 Q. Yes. One way or the other we will. 

6 A. So that my patients come first. I can't 

7 put my patients in jeopardy. 

8 Q. Understood. Thank you. 

9 MS. WEISS: Plaintiff may want to call you. 

10 MS. TANG: Stipulation? 

11 MS. WEISS: Whatever you have been stipulating 

12 to so far I join and enter into the same one. 

13 Whatever Mike has said before I will echo. 

14 MS. TANG: The court reporter shall be relieved 

15 of her duties under the Code to maintain the original 

16 transcript. The original transcript shall be sent to 

17 Dr. Sarna who will at that point have 15 days to 

18 review the deposition transcript and make any 

19 corrections and/or additions he deems necessary. 

20 I ask. Dr. Sarna, that you if do make any 

21 changes or additions to the deposition transcript, 

22 that you notify me immediately and I will then notify 

23 plaintiff's counsel. 

24 Is that okay? 

25 THE WITNESS: That's fine. 
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1 MS. TANG: Absent such notice, the deposition 

2 transcript shall have the same force and effect as 

3 though it were signed without correction and defense 

4 counsel shall retain the original and if the original 

5 is lost or stolen, a certified copy shall have the 

6 same force and effect as the original. 

7 THE WITNESS: It's my experience that most 

8 depositions require typo corrections and minor 

9 corrections. Do you wish to be called about that 

10 issue or just wish to have it returned to you 

11 corrected? 

12 MS. TANG: Returned to me corrected. 

13 THE WITNESS: Okay. 

14 MS. TANG: So stipulated? 

15 MS. WEISS: So stipulated. 

16 THE REPORTER: Ms. Weiss, are you ordering a 

17 copy of this transcript? 
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18 MS. WEISS: Yes. Of course. 

19 

20 (At the hour of 4:49 P.M., the 

21 deposition was adjourned.) 

22 

23 

24 

25 
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1 DECLARATION 

2 

3 

4 I hereby declare I am the deponent in the 

5 within matter; that I have read the foregoing 

6 deposition and know the contents thereof, and I 

7 declare that the same is true of my knowledge except 

8 as to the matters which are therein stated upon my 

9 information or belief, and as to those matters, I 

10 believe it to be true. 

11 I declare under the penalties of perjury of the 

12 State of California that the foregoing is true and 

13 correct. 

14 Executed this _ day of _, 2001, 

15 at _, California. 

16 

17 

18 

19 _ 

20 WITNESS 

21 
22 

23 

24 

25 
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1 I, JARDENE L. PLATT, RPR, CSR No. 3724 in and 

2 for the State of California, do hereby certify: 

3 That prior to being examined, the witness named 

4 in the foregoing deposition was by me duly sworn to 

5 testify as to the truth, the whole truth, and nothing 

6 but the truth; 

7 That said deposition was taken before me at the 

8 time and place therein set forth and was taken down by 

9 me stenographically and thereafter transcribed via 

10 computer-aided transcription under my direction; 

11 I further certify that I am neither counsel 

12 for, nor related to, any party to said action, nor 

13 interested in the outcome thereof. 

14 IN WITNESS WHEREOF, I have hereunto subscribed 

15 my name this 15th day of March, 2001. 

16 

17 

18 

19 _ 

20 JARDENE L. PLATT, RPR, CSR No. 3724 

21 
22 

23 

24 

25 
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